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| secured Transactions Financing 
the Seller 


LECTURE given by HOMER KRIPKE, 


rs on Assistant General Counsel 
te on C.1.T. Financial Corporation, 
ae before Session of Practising Law Institute 


on Monday, November 24, 1958 


nsur- 


nsur- My particular topic, Financing the Seller, is a subject which 
you won't find as the topic of a course or seminar taught in any 
ult of law school, or even as the topic of a single two-hour seminar 
— | discussion. One may well ask “Why sucha topic?” Its principal 
d to- | subject matter is the conditional sales contract. Messrs. Hugh 
voted | Peal and Lester Denonn have covered that subject with you : 
“ec to ° ° ° ° ° q 
Pose, earlier in this course in much greater detail and at much greater ; 
ttuck length. Why go over the same subject matter? r 
= The answer lies in a combination of legal and economic 
phenomena; namely, the growth of installment selling and with 
it the necessity for amalgamating the rules of property law ap- 
rance plicable to conditional sales contracts into the law and practice 
femaily of commerce. All lawyers have closed deals for the purchase 
es @ 
qs e | of homes, or larger corporate deals, and we have all seen the 
rs of | legal “closing memorandum” which is prepared by lawyers in 
my te advance, with a table of documents to be exchanged and a list 


of exactly what each person is going to do and who is going 
to sign what. It sometimes takes weeks in preparation. This 
is a normal occurrence in transactions governed by the law of 
property. But it is not suitable when, for the first time in legal 
and business history, we have a transaction that occurs not 
: rarely but perhaps a million times a day throughout the United 
States, in thousands of stores and places of business of dealers 
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in all kinds of machinery, automobiles, refrigerators, radios and 
what have you; a kind of transaction that takes place without 
the supervision of lawyers and without an advance closing 
memorandum or a check list of documents to be exchangea, 
It is written up not by a lawyer but by the dealer's secretary 
and closed by a dealer or his salesman, and yet all of this is 
supposed to have legal consequences. Any credit business in 
hard goods is conducted on a lien-retention basis. The lien 
is the ultimate basis of the credit. You are supposed to get a 
good lien under the law of property and yet you have to speed 
up the transaction, to shorten procedures and bring the law 
of property into association with the law, and more particularly, 
the practice of commerce. This daily transaction must be 
fundamentally the commercial sale of goods and not law, and 
when lawyers try to thrust on it any of the impedimenta of 
the law, they find that they just can’t do it. Lawyers have to 
find a way to accommodate their own practices to the needs of 
business. 


It was in recognition of this very new development requiring 
the adaptation of law to commerce that we conceived the sub- 
ject matter of this lecture, Financing the Seller. Half a dozen 
years ago when this course was first formed, we experimented 
with a lecture based on the approach mentioned, and it has 
been a useful aspect of the course ever since. 


Thinking of the business of financing the sale of hard goods 
from that point of view, you will see that it falls actually into 
three principal divisions. (1) The first is financing inventory 
for the man who is going to be a seller of goods. The auto- 
mobile, refrigerator, machinery and other hard goods represent 
a very heavy inventory investment for the dealer which fre- 
quently is greater than his entire net worth. Credit has to be 
extended to him for that inventory—secured by a lien of some 
kind. (2) The second aspect of the business is the one I just 
mentioned—the seller's sale of goods on credit, and that has 
to be long-term credit—three to five years. Three years is 
common in the case of automobiles; five years sometimes in 
the case of machinery. The reason for that long-term credit, 
much longer than the ordinary 30 or 90 day trade credit in 
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other fields, is fairly obvious. These hard goods are durable 
goods; they embody a long-term period of use and satisfaction 
to the person who commits himself to buying an automobile, 
and who is making at one time a decision roughly comparable 
to buying a five year supply of subway tokens at once. He has 
to make a decision all at once, but since most people are not 
able to buy five years of subway rides at once, the sellers have 
to extend credit for these long periods. (3) That brings us to 
the third part of the business—financing of the resulting receiv- 
ables. These receivables for long-term credit impose too great 
a strain on the dealers’ working capital, and they can only 
keep going by financing their receivables—the installment seller 
enters into some kind of relationship with a finance company or 
bank for financing the installment contracts. 


I 


Now, let us back up to the first of these three points—the 
inventory financing. It is a peculiarity of our economic situa- 
tion that in the hard goods fields where the sellers have the 
greatest need for inventory credit, there is no trade credit for 
inventory. An automobile manufacturer gives no 30-day or 
90-day trade credit the way everybody in the field of soft goods 
does—he wants cash upon shipment. That same practice has 
extended into the other consumer hard goods—the refrigerators, 
washing machines, etc. The factories get cash; they extend no 
credit, and so the working capital that the dealer would in 
other fields get through trade credit he has to get from some- 
body else. That function has, perhaps unhappily, fallen to 
the lot of the people who want to obtain the retail installment 
receivables. As part of that business the burden of extending 
the inventory credit has fallen to the finance company or bank 
which wants to buy the retail paper. 

Inventory financing is a very big thing in these hard goods 
fields." Credit extended to a man may frequently be more than 
his total net worth, and the only way a financial institution 
1For further discussions of inventory financing, see Kripke, Inventory Financing of 
Hard Goods (1957) 74 Banking L.J. 1013, reprinted from 1956 Ill. Law Forum 


580; Skilton, Some Comments on the Wholesale Financing of Automobiles, 1957 
Wisc. L. Rev. 352. 
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can do it safely, of course, is on a secured basis—a lien. The 
law has had to develop mechanisms for that kind of lien during 
the past fifty years. The 19th century had no legal mechanism 
for that purpose other than the chattel mortgage, and the chattel 
mortgage was a most unsatisfactory device for the purpose— 
both because each mortgage has to be filed individually and 
because each one, in most states, has to be acknowledged or 
witnessed or supported by affidavit. That kind of legal form- 
ality that comes from the law of property just will not fit these 
commercial transactions. So the law early in this century de- 
veloped the trust receipt as a basic mechanism for inventory 
financing in this field, which it adopted from the import financ- 
ing field. About 30 years ago the law crystallized the trust 
receipt into a uniform statute which is in effect in New York 
and some 30 other states, and it forms the basis of inventory 
financing. It works pretty well. There are some defects in the 
Uniform Trust Receipts Act, but in New York those defects 
have been partially obviated by Section 230(C) of the Lien 
Law, which is available for used car financing that does not 


fall properly under the Uniform Trust Receipts Act. We also 
have in New York the Factor’s Lien Law, which covers the 
field of soft goods. So in New York the situation has worked 
pretty well. 


Now there has been developing in inventory financing a 
new kind of problem, as we saw particularly during this last 
bad automobile year when a number of automobile dealers 
had hard going and some of them became insolvent. It is a 
characteristic of inventory financing that the lien is on goods 
that are intended for sale to purchasers. It took the law a 
lot of backing and filling before the law saw the point simply, 
and I think the finance companies who pioneered this field saw 
the point before the lawyers. The point is simply that, despite 
the fact you have a good lien, you cannot claim that lien as 
against a bona fide retail purchaser. That has created a number 
of problems. One of the worst was in bankruptcies, where 
prior to 1950 the law seemed to be that a lien which was not 
so perfected that it was good against a purchaser was not good 
against the trustee in bankruptcy. For many years prior to 





FINANCING THE SELLER 189 


1950 we worried on the question whether all inventory liens 
might be invalid in bankruptcy. Finally we got the bankruptcy 
act changed in 1950, to establish the concept of split perfection, 
so that a lien is good in bankruptcy if it is valid against creditors 
even though it is not good against purchasers. 

The converse of that proposition that a lien is not good 
against purchasers has to be that the creditor gets something else 
for his money when his lien on the inventory disappears. So 
the Trust Receipts Law had some provisions in Sections 9 and 
10, the general effect of which was that the lien on the inven- 
tory itself, when lost by a sale to a bona fide purchaser, was 
transferred to the proceeds of the sale. The Trust Receipts 
Law did not say it quite that simply but that was the concept. 
For instance, under the Trust Receipts Law your original in- 
ventory lien on a new car was transferred to a used car taken 
intrade. That presented a number of conflicts as to the priority 
of the lien as against someone who might grant a mortgage 
loan on the used car. The second kind of proceeds is an in- 
stallment contract, and the inventory lien is transferred to the 
installment contract as proceeds, but the installment contract 
might be sold to some other competing financial institution. 
The Trust Receipts Law had some language which I am sure 
was intended to indicate that an ordinary conditional sales con- 
tract partakes of the nature of a negotiable note, and there- 
fore that if the contract is sold to a second bona fide financial 
institution, the latter's title to the contract is good as against 
the proceeds lien. However, the language is somewhat obscure 
and the cases, particularly in New York, cast doubt on the 
question whether the purchaser of the installment contract is 
in the same position as the holder in due course of a negotiable 
note. 


The third kind of proceeds is obviously cash. The Trust 
Receipts Law seemed to have some rules as to cash proceeds 
which were dependent on tracing. Tracing of cash is a very 
unsatisfactory task and once the cash has been put into a bank 
account the only way you can trace is by arbitrary rules as to 
last-in-first-out or first-in-first-out. The Trust Receipts Law is 
still in a rather unsatisfactory form on this problem of proceeds. 
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Now it is rather interesting that just when we lawyers in 
New York City cooperating with the Practicing Law Institute 
in working up this series of lectures saw this problem of Fi- 
nancing the Dealer as an integrated problem in law and busi- 
ness, at the same time a general effort was made under the 
aegis of the American Law Institute and the Commissioners 
on Uniform State Laws to modernize the whole field of com- 
mercial law in reference to this topic and a number of other 
things. This effort took the form of drafting a new statute, the 
Uniform Commercial Code. This problem of proceeds has 
been modernized in the Code, with some excellent provisions. 
Among them is one to the effect that installment sales contracts 
can be bought by competing financial institutions without worry- 
ing about the fellow who held the inventory financing, just 
as they can buy negotiable instruments. There are also some 
useful rules on cash proceeds. 

I will come back to the Code 2 or 3 times in the course 
of this lecture because I think it represents the best modern 
thinking by a number of practical lawyers and a number of 
academic lawyers who have time to think disinterestedly as 
to how the law should develop in this field. It is interesting 
that the first two states to adopt the Code were New York’s 
two major commercial competitors on the eastern seaboard, 
Pennsylvania and Massachusetts. In my opinion, it is a source 
of major regret that in New York State, instead of cooperating 
with the draftsmen of the Code and utilizing this unique op- 
portunity in a generation to modernize the law, leading banks 
and leading corporate law firms in New York chose to stay away 
from participation in the formulation of the Code. I feel that 
a great opportunity was passed up.” 


Il. 


Proceeding beyond these inventory financing problems, we 
come to the second and perhaps the most obvious phase of 
installment selling—that is, the retail sale of the goods by the 


2 For further statements of the author’s views on the Code, see Kripke, Article 9 
Applied to Everyday Security Transactions, in Uniform Commercial Code of Mass- 
achusetts (1958); Kripke, Article 9: Secured Transactions Under the Uniform Com- 
mercial Code in Pennsylvania (1954) 15 Pittsburgh L. Rev. 602. 
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dealer to a retail purchaser. In most states including New York 
the characteristic document for that is the conditional sales 
contract. Mr. Denonn and Mr. Peal lectured on conditional 
sales to you. I did not hear the lecture this year, but I have 
heard it in past years. A conditional sale contract of the kind 
they described for big deals running into six or seven figures, 
and the conditional sale contract used in the sale of a refrigera- 
tor or an automobile—those are almost two different worlds. 
The basic framework is the same, but the context is so different 
that it is almost a different field of law. That is why I am here— 
to cover the same subject matter from a different point of view. 
In retail selling one must remember that no lawyer is going 
to draw the documents except as he may have drafted forms. 
No lawyer is going to be present when things are signed and 
closed. The basic problem is to cut out everything but the 
absolute bare bones and to get the problem down within the 
competence of a salesman and a dealer's secretary who handle 


the deal in the hurly-burly of a day on the selling floor. 


Generally speaking, when you approach it from a bare bones 
point of view, a conditional sales contract of that kind gets 
down to a short three-paragraph document. It provides how 
much the debt is; what installments there shall be and when 
they shall be paid. It provides for acceleration if the debt is 
not paid. There is some provision for maintenance of insur- 
ance. And then it provides that on default you can take pos- 
session and sell, and hold the purchaser for a deficiency. That 
is the bare bone of a conditional sale, and until the developments 
I am going to dwell on in a moment, that is all you find. That 
kind of a conditional sales contract works very well. 


Now because the contracts are small, you find that operating 
even on this bare bones basis is rather expensive. It costs just 
as much to collect and to do the ledger work on the installments 
of a refrigerator contract with payments of $11 a month as it 
does to handle a bank loan of $50,000. The refrigerator con- 
tract involves 36 different payments in a three-year contract, 
and the bank loan for $50,000 may be only one payment. So 
the simple fact is that installment selling cannot be done on 
the basis of a rate structure derived from traditional thinking 
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as to usury. I think some of the banks who are now active in 
this field learned that fact the hard way. They entered into 
the installment credit field with charges of 6% per annum. Then 
they found that they could not handle the business at 6%. How 
does one go about getting more than 6% per annum in New York, 
where 6% is the statutory usury maximum and where the penal- 
ties in New York are most severe? The same problem of usury 
rules exists in other states, although you are not always dealing 
with 6%. 

The answer is found in the combination of two rules of law 
which get away from the limitations of standard usury rates, 
and it is not too much to say that the installment finance busi- 
ness is founded on these two rules. The first rule of law is that 
the sale of goods on credit does not present any usury problem 
of measuring the yield or effective rate of that credit. In 
other words, one can sell goods for a cash price of X dollars 
and he can sell the same goods on credit for a time price of 
X plus Y dollars, and you don’t measure Y by usury limitations. 
That is the first leg of the legal platform called the time price 
doctrine. The second leg of the doctrine is the rule that the 
contract, when once created, is itself an article of commerce, 
and like any other article of commerce, can be sold at any price 
the parties agree on; therefore, when the installment contract 
is sold by the dealer to the financial institution, the discount in 
the sale of the contract is not itself to be measured by usury 
rules. The combination of the two rules has permitted the 
installment selling field to go on essentially without regard to 
the usury laws. 

There is one important exception to what I have just said. 
Banks in New York and most states are governed not by gen- 
eral usury laws but by a usury law which applies not only to 
“loans” but to “discounts”, and therefore for banks the second 
of the rules I mentioned is not applicable. Banks have to keep 
their discount rates within the usury rules. The resulting dif- 
ficulty has been overcome in New York by amending the usury 
laws applicable to the banks—instead of the standard 6% they 
can have 12% in their consumer loan departments. 


Putting aside the special problem of banks, we had the in- 
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stallment financing business essentially unregulated as to in- 
terest rates, and of course installment selling could never have 
exercised its stimulating effect on the economy if the time price 
doctrine had not furnished a conceptual basis for making in- 
applicable the usury laws, which were never designed for this 
kind of credit. On the other hand, a great deal of public senti- 
ment against the sales finance industry arose because it was 
unregulated as to rates and also because of some overreaching 
practices in the fringes of the industry. The newspaper car- 
toonist is apt to picture the finance company just rubbing its 
hands and waiting for a chance to repossess and to make more 
money on a resale of the commodity. Of course, nothing could 
be farther from the truth. When you are handling these small 
balance investments, default and repossession requiring in- 
dividual attention are the last things you want. Any kind of 
default, even if you ultimately collect your money, represents 
a net loss, because you cannot afford to give a small contract 
the personal attention of a lawyer or of an upper-level operating 
man. But the prevailing myth of the cartoons was to the con- 
trary, and in response to what seemed to be a public demand, 
we have had in the last dozen years the enactment of regulatory 
laws in the field of installment credit. In recent years these 
laws have been enacted with the full support of the major sales 
finance companies, who have felt that they would rather have 
some regulation and a better public relations situation. There 
are now in, I think, 28 states statutes which require disclosure 
of the arithmetic of installment contracts, showing the cash 
price, down payment, cash balance to be financed, finance 
charge, and total amount of contract. In perhaps half these 
states, the disclosure requirements are accompanied by regula- 
tion. The regulation covers maximum finance rates. It also 
covers practices as to allowance of rebate credits when con- 
tracts are paid in advance, regulation of extension charges, de- 
linquency charges and that sort of thing. Some of the statutes 
regulate repossession practices—others leave that to the general 
law. Some of the statutes, including those in New York, are 
enforced by administrative licensing and supervision.’ 


+ For discussions of the regulatory laws, see Hogan, A Survey of State Retail Instal- 
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A thought has been going through my mind very much 
over the last two or three years, as I have tried to adapt my 
company's procedures to the several new statutes each year and 
accompanying administrative regulations: Have we not come 
full circle in this field of installment selling? We started out 
with the concept of bringing credit to the ordinary purchaser 
at the dealer's place of business as part of the sale transaction, 
and of tailoring every legal requirement to the necessity of 
making installment credit simple and available on a commercial 
basis, without the lawyer sticking his neck into it at every step. 
We have now reached the stage where you have regulation re- 
quiring very complicated contracts and procedures. They are 
complicated far beyond the simple outline of disclosure I 
mentioned a little while ago, particularly in the motor fields 
where you have insurance. When insurance enters into it, 
as it does for obvious reasons, the disclosure problems are multi- 
plied. Then we have on top of the statutory requirements a 
pervasive administration. As I struggle with these things in 
some states, I begin to think that the administration of the 
statute is questionable administration in the sense that the ad- 
ministrators have lost sight of the goal. They are assimilating 
the kind of regulation they demand in this installment selling 
field to the kind of regulation their associates may be imposing 
in the field of small loans. They have entirely lost sight of the 
essential distinction between the small loan business, which is 
a direct loan business, and the sale of goods by merchants and 
the related installment financing. The purchaser of goods on 
installment terms is not a necessitous borrower. He is buying 
a $3,000 new car or a new refrigerator, which represents an in- 
crease in his living standard. The entire atmosphere is different, 
and when you subject installment selling to minute regulation 
of the kind that has been a feature of the small loan business, 
you are losing sight of the target and imposing on the business 
a burden of cost that sooner or later is going to come back to 
the purchaser. 


The finance business is a very complicated business. The 


ment Sales Legislation (1958) 44 Cornell L.Q. 38; Note, Retail Instalment Sales 
Legislation (1958) 58 Col. L. Rev. 854. 
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finance charge is expressed not as a rate per annum but as a flat 
charge per year. When you come to prepayments, and so on, 
you find that when a 12-month contract is paid in six months, 
you cant just say that 6/12 of the finance charge has been 
earned. Since the balances were bigger in the early months, 
a large proportion of the finance charge was earned in the early 
months. Now you add to the finance charge refund computation 
the computation problem on the automobile insurance premium 
which was financed and that has been earned on a straight line 
basis. Add also, perhaps, computation of a refund of the credit 
life insurance premium which has been earned basically in pro- 
portion to the declining balance of the debt. All of this makes 
a complicated computation. It gets more complicated if the 
contract called for irregular payments. Then you have similar 
problems where you have the converse of prepayment, namely 
an extension or rewrite of the contract when the purchaser can- 
not pay on time and he needs a little sympathetic forbearance 
by the creditor, you again have a very complicated computation. 
Finally, you have complication on complication when you have 
first a rewrite and then later a prepayment. Now you can see 
that if you have an administrator who checks all your computa- 
tions and wants to treat you like a malefactor because his answer 
is seventy-two cents higher than yours, the business is a long 
way from its original commercial simplicity. And if you have 
to have layers of supervision and rechecks to avoid that kind of 
incident, there are costs that will have to be paid eventually 
by the public. 
iil. 


This business of regulation in the installment credit field 
applies on two levels, both the level of the contract between 
dealer and purchaser in terms of disclosure and regulation of 
rates and so on, and also the level of administration of the con- 
tract during the course of the pay-out of the paper. At that stage 
we are in the third aspect of the business, for the collection of 
the paper is typically in the hands of banks and finance com- 
panies who have bought it from the dealer, and the legislative 
and administrative controls exerted over prepayments and ex- 
tensions and rewrites are in substance exerted over them. There 
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is a considerable area of ambiguity as to the relative responsi- 
bility of the dealer or the financial institution at the inception 
of the contract. For instance, a dealer undertakes to finance 
automobile insurance and sometimes credit life insurance; some- 
times even liability insurance, which is not strictly insurance 
on the automobile but the dealer may agree to finance the 
premium. There is very considerable ambiguity as to how much 
of that undertaking the financial institution becomes responsible 
for when it buys the contract, and to what extent it has to police 
the dealer's performance. Sometimes the statutes seem to try 
to force the financial institution to the burden of policing the 
dealers in that respect. Some of the statutes are ambiguous 
enough so that the financial institution may take that burden in 
order to protect itself. 


This ambiguity stems from another myth of this business— 
the myth that the dealers are nothing but feeders or agents of 
the financial institutions. Nothing could be farther from the 
truth again. This installment paper is considered very desir- 
able and there is a fierce competition for the paper. There is a 
seller’s market in the paper, not a buyer's market, and the dealers 
are by no means at the mercy of any one or of a half dozen 
financial institutions. At the moment of writing the contract 
they are not committed to selling the contract to any particular 
institution. Some dealers at all times have numerous finance 
arrangements through which they place their contracts. Some- 
times a dealer will carry some or all of his contracts indefinitely 
or for months before selling them. Under what circumstances 
should the financial institution which buys a particular contract 
be responsible for the dealer’s performance at the inception? 


Now let us take another look at the third part of dealer 
financing—the negotiation between the dealer and the financial 
institution. At this point, I'd like to take a somewhat broader 
view of the whole picture than I have been doing when talking 
basically about automobiles and other hard goods. We are 
really in a field which is not too far conceptually from the ac- 
counts receivable financing on which Mr. Drake and Mr. Holz- 
man lectured to you earlier in this course. We have the identical 
three parties, even though they may be known by different 
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names: we have a seller of goods and a buyer of goods and a 
financial institution. Finance companies in the accounts re- 
ceivable field tend to call the seller their “account” or “client” 
instead of “dealer”, and they call the buyer of goods the “ac- 
count debtor” instead of “purchaser”. But you can see that 
the relationships are fundamentally the same and present prob- 
lems which are fundamentally the same, although they look 
very different when you are talking about three-year secured 
instead of three-month unsecured receivables. 


Now in the non-notification accounts receivable field, as you 
know, the deal between the dealer and the finance company is 
“with recourse”. Although the form of contract frequently used 
purports to be a sale, it is held by the courts to be a loan, and 
the legal relationship is that the receivables are assigned or 
pledged as security for debt. In the notification accounts re- 
ceivable field, or factoring, an agreement which looks similar 
to the other is characterized by a “without recourse” relation- 
ship between the parties, and the law holds that the transaction 
is a sale of the accounts rather than a loan transaction. Now the 
kinds of variations that you see in accounts receivable show up 
also in the installment finance field. You can have transactions 
that purport to be sales; you can have transactions that purport 
to be loans. Where there are sales, they can be either with or 
without recourse or there can be some intermediate form that 
I will come back to. You can also have in the installment sale 
field notification and non-notification forms of deals. When I 
start talking about with-recourse, non-notification deals, I am 
not talking about automobiles typically, but the department 
store or the appliance store or furniture field, where install- 
ments in small amounts are created—24 or 36 installments which 
some financial institutions will not want to collect on a direct 
basis. For obvious reasons where you have indirect collection, 
you have full recourse. The problems in these fields are es- 
sentially similar to the problems of account receivable financing, 
but with one very important difference. That is the “dominion” 
problem in Benedict v. Ratner.“ Where you are talking at the 
level of consumer receivables arising in department store, furn- 


#268 U.S. 353 (1925). 
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iture, appliance financing, it is simply impracticable to demand 
that the collections made by the store be turned over in kind, 
which is every day practice in the accounts receivable field. 
To the extent that lawyers feel that the dominion problem of 
Benedict v. Ratner can only be guarded against by having col- 
lections turned over in kind, there is no practical way of handling 
this kind of consumer installment contract on an indirect basis 
with unquestioned legal safety. Anyone who handles it that 
way must take the risk as to whether he knows what he is doing 
legally and practically. A lot of people play with custodian 
arrangements for control of collections, but these arrangements 
are only as good as the amount of realism that is embodied in 
them. 

Now, turning back to the larger types of hard goods, these 
are ordinarily handled on direct collection. Direct collection 
of course means notification. There are still variations as to 
whether the sale will be with recourse or without recourse. 
These variations depend on competition in the local area, the 
discount rate, the character of the goods and of the typical 
purchaser, and so on. 

Now you can have in the automobile field a type of arrange- 
ment known as repurchase. The dealer's responsibility is not 
to buy back the paper on default or to guarantee the paper, but 
to buy back the car if and when it is presented to him by the 
finance company or bank following repossession. The net effect 
of the difference in legal relationship between an obligation 
to repurchase the paper and an obligation to repurchase the car 
is, when you analyze it, that the finance company takes the risk 
of being able to repossess the car. That risk comes down to 
what are known as the 3-C protections—Collision, Confiscation 
and Conversion. They describe the major risks which may make 
it impossible to repossess and tender the car after default, and 
they are the essential differences between repurchase of equip- 
ment and full recourse. 


One runs into an interesting legal problem when one is deal- 
ing with repurchase of equipment forms of agreement. The 
dealer who has to buy back the car for the amount of the un- 
paid balance will salvage as much as he can by selling the 
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car and trying to collect a deficiency from the customer. But 
you find that if he has repurchased the car from the financial 
institution for the unpaid balance, there is no deficiency because 
of the very fact that he has paid the unpaid balance on the 
sale. The dealer doesn’t like that so well, and he insists that 
some form of procedure be devised so that the deficiency against 
the customer can be preserved. It is not so easy to do so and 
still conform to the terms of the underlying repurchase-of-equip- 
ment agreement. One of the provisions of the Commercial 
Code, in modernizing business law, is a provision that re- 
purchases under all forms of contractual arrangements between 
the dealer and the financial institution do not constitute sales 
under the enforcement provisions of the contract, and even 
though the sale price from finance company to dealer may be 
the unpaid balance, it still does not resolve the customer’s lia- 
bility, and the customer's liability for deficiency will be deter- 
mined only when the dealer sells. That is one solution to the 
problem that is not yet available in New York, where we do not 
have the Code. 


Other problems that arise are those under statutes like the 
Uniform Conditional Sales Act, which is law in New York, to 
the effect that if the customer has paid more than 50% of the 
purchase price, you must have a public sale of the goods or 
be liable for actual damages or a minimum penalty. 


Here again we have an example of obsolete legislation. This 
Uniform Conditional Sales Act is some 40 years old. There is 
not in that statute a word that shows any recognition by the 
draftsmen of the fact that installment contracts, when created 
between dealer and purchaser, are then customarily sold by the 
dealer to a third party financial institution. Nothing in it at- 
tempts to deal with the problem that the contract will be en- 
forced by a third party other than the seller or that there may 
be some form of recourse from the financial institution back to 
the seller after default and repossession. Nothing deals with 
the question whether following repurchase the finance company 
or bank is relieved of this liability to hold a public sale and 
whether the dealer becomes subject to it. But I admit that the 
Uniform Commercial Code is not itself too clear on the first of 
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these questions, although it is specific on the second and makes 
the dealer subject to the statutory duty to sell. 

I am not going to speak at all about the price terms of the 
deal between the financial institution and the dealer. Ob- 
viously that is a matter of negotiation. In two or three states 
there have been efforts to try to control the price term between 
seller and finance company by putting a ceiling on dealer 
“reserves. The theory is that the finance company or bank 
is improperly influencing the dealer by splitting finance charges 
with him. This is a naive and false view of the situation. Sup- 
pose a dealer sells a car for $2,000 down, with a $1,000 down 
payment in cash or trade in, leaving a $1,000 “unpaid cash bal- 
ance’. He may charge a total of $1,050, $1,055, $1,060 or 
$1,070 for the privilege of paying the balance in 12 monthly 
installments. Once he has a contract for this “time balance”, 
he owns the contract, and can sell it for $1,000, $1,010, $1,020, 
or any figure. There is nothing improper about the parties 
making any deal they choose for selling the contract. * There 
has been extensive litigation on this subject in the two or three 
states which have sought to regulate the price at which install- 
ment paper may change hands. The New York statutes ex- 
pressly provide that the financial institution and the dealer can 
arrange any price term that they choose. 

It seems to me to be much healthier to try to protect the 
purchaser by direct regulation of the rate to him and not by 
a theory that the rate will be indirectly affected by controlling 
the negotiation between dealer and financial institution. 

This installment finance business is a fearfully competitive 
business, as is, of course, also the business of selling automobiles 
and other hard goods at retail. Overzealous regulation can 
only increase the costs of the business. The true scope of regu- 
lation should be the prevention of abuses and requiring mean- 
ingful disclosure, leaving minutiae to the salutary effect of com- 
petition. 





Mortgages and Federal Revenue Liens 


DANIEL S. WENTWORTH® 


Traditionally, mortgage lenders have relied on and have 
been protected by state laws. Mortgage instruments, standard- 
ized to a great extent, have clearly defined the rights of the 
mortgage holder who could conduct his daily business with a 
great degree of certainty and safety. 


Until recent years, mortgage lenders have not encountered 
much difficulty with federal revenue liens against the mort- 
gaged property. However, mortgage lenders may well reap- 
praise their position in view of the great increase in the number 
of federal revenue liens and the development of law relating 
to such liens.’ 

Federal revenue liens arise by virtue of Sections 6321, 6322 
and 6323 of the 1954 Revenue Code, which are known as the 
general lien provisions and replace Sections 3670 to 3672 of the 
1939 Code. Briefly stated, the lien exists against “all property 


and rights to property” of the taxpayer.’ Section 6323 provides 
that a revenue lien “shall not be valid as against any mortgagee,’ 
pledgee, purchaser or judgment creditor until notice thereof 
has been filed . . . in the office designated by the law of the 
State or Territory in which the property subject to the lien is 


This article is reprinted with permission from the January 1959 issue of THE BUSI- 
NESS LAWYER, a publication of the Section of Corporation, Banking and Business 
Law of the American Bar Association. 


* Member of the Illinois Bar. 

1 Federal Tax Collection and Lien Problems, Tax Law Review, May 1958, Vol. 13, 
pages 492-499; Federal Liens as they Affect Mortgage Lending, The Business Lawyer, 
November 1957, page 118; Dangers Under Recent Federal Tax Lien Decisions, The 
Business Lawyer, November 1958, p. 12. If the mortgagor becomes insolvent, the 
mortgage lien may be uae by the “aig J iven the United States by 31 
U.S. C., Sec. 191. See language in New York v. Maclay, 288 U. S. 290, 294 (1933) 
and compare Exchange Bank & Trust Co. v. Tubbs, 246 Fed. 2d 141, 5th 1957, 
Cert. denied 355 U. S. 868. 

2 A federal revenue lien against the husband alone did not attach to property owned 
by the entirety with his wife and mortgaged by them. United States v. American 
National Bank, 255 Fed. 2d 504, 5th 1958, Cert. denied Oct. 13, 1958, 79 S. Ct. 58. 
3 While the statute does not define the term “mortgagee”, who is protected against 
unrecorded revenue liens, the courts have held there must be a valid bona fide mort- 
gage (Hart v. United States, 207 Fed. 2d 813, 8th 1953, Cert. denied 347 U.S. 
919; United States v. Regensberg & Sons, 221 Fed. 2d 336, 2nd 1955), and that 
the term includes a mortgage for existing creditors. United States v. Gargill, 218 
Fed. 2d 556, Ist, 1955, but see contrary view in Rev. Rul. 56-592, 1956—2 C. B. 945. 
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situated. . . ."* Thus, the Code protects mortgagees as to dis- 
bursements made before a revenue lien is recorded against the 
mortgagor,” and as to interest on the original debt accruing after 
the revenue lien is recorded.‘ But what is the mortgagee’s 
position as to disbursements made after a revenue lien is re- 
corded? To answer this question consideration must first be 
given to the following three legal principles which govern the 
contest for priority between federal revenue liens and a private 
lien. They are: 


Federal law determines the validity of a private lien when 
competing with a revenue lien. Stated otherwise, a private 
lien valid under state law is not necessarily valid as against 
a revenue lien. 

The state law doctrine of relation back will not be recognized 
so as to cut out an intervening federal revenue lien. 

To compete with a federal revenue lien, a private lien must 
be “choate” in the federal sense, as being perfected when 
(i) the identity of the lienor, (ii) the property subject to the 
lien, and (iii) the amount of the lien, are each established before 
the federal revenue lien becomes effective.’ 


DISBURSEMENTS 


With these principles in mind, let us examine some of the 
types of disbursements a mortgagee might make when a federal 
revenue lien against the mortgagor has been recorded after the 
original mortgage instrument but prior to the actual disburse- 
ment. 

Optional advances of additional moneys to the mortgagor 
would be such a disbursement. A similar, though more urgent, 
type of advance would be a payment by the mortgagee of de- 
linquent taxes, necessary repairs or fire insurance premiums, 


426 U. S. C., Sections 6321-6323. United States v. Gargill, 218 Fed. 2d 556, 
Ist 1955. A mortgagee is protected against unrecorded revenue liens even though 
he has actual notice of the mortgagor’s tax delinquency. United States v. Beaver 
Run Coal Co., 99 Fed. 2d 610, 3rd 1938. 

5 Although the Government has a lien against the true owner of property, a mort- 
gagee a he on the record title is protected in making a loan to the nominee of the 
true owner (United States v. Haddock, 144 Fed. Supp. 720, D. C., No. Car. 1956) 
or to the grantee under a fraudulent conveyance of which he had no notice. United 
States v. Fidelity and Deposit Co., 214 Fed. 2d 565, 5th 1954. 

6 United States v Sampsell, 153 Fed. 2d 731, 9th 1946. 

7 United States v New Britain, 347 U. S. 81, 84 (1953). 
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with the expectation of adding the amount to the lien secured 
by the mortgage instrument. While the lien for such an optional 
advance would ordinarily be recognized under state law, it is not 
recognized as prior to a federal revenue lien recorded after the 
mortgage but prior to the actual advance. United States v. 
Lord, 155 Fed.Supp. 105 (D. C. N. H. 1957). The doctrine of 
relating the lien for the advance back to the date of the mort- 
gage instrument will not be applied. Further, the lien for the 
advance is not deemed “choate” as to amount at the time 
when the federal lien is recorded because at that time the ad- 
vance had not been made. 


The Internal Revenue Service has indicated informally that 
the Government's claim of priority as against optional advances 
would not be asserted as to obligatory advances, including the 
disbursement of construction loans (See Legal Bulletin, March 
1957, United States Savings and Loan League). However, this 
ruling was issued before the decision of the Supreme Court in 
United States v. Ball Construction Co., 355 U. S. 587 (1958). 
While that case involved a contest for priority between the 
Government and a surety on a contractor's performance bond, 
the decision may have an effect on a mortgagee’s rights to a 
lien for disbursements made after a federal revenue lien is re- 
corded. In the Ball case, the events occurred in the following 
chronological order: (1) the performance bond was executed 
and the bonding company procured a pledge of the contract 
proceeds as security; (2) a revenue lien against the contractor 
was recorded; (3) the contractor defaulted and the bonding 
company was required to advance its own money to complete 
the work; (4) the contract proceeds became payable, followed 
by the contest for priority between the bonding company and 
the Government. The lower federal courts awarded priority 
to the bonding company on the theory that its rights were those 
of a mortgagee under the state law. The Supreme Court re- 
versed by a per curiam decision, which merely stated that the 
bonding company’s lien was “inchoate.” This was the first time 
that the Supreme Court had applied the “choateness” test to a 
mortgagee presumably protected under Section 6323 of the 
1954 Code and under that Section’s predecessors in prior Rev- 
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enue Codes. The seeming harshness of the decision lies in the 
fact that when the federal lien was recorded, the surety company 
was under a contractual obligation to fulfill its commitments to 
make the advances under the bond. At that time it had no 
freedom of choice to make or to refuse to make the future ad- 
vances. Is that position substantially different from a mortgage 
lender who has not completely disbursed an original loan or 
made other obligatory advances when a federal lien is recorded 
against a mortgagor? 


A separate question of priority may arise in the case of a pur- 
chase-money mortgage when there is a pre-existing federal rev- 
enue lien against the mortgagor. It is customary in many states 
to disregard pre-existing judgments or other liens against the 
mortgagor on the theory that the purchase-money mortgage is 
recognized as prior to such liens. Caution would seem to dictate 
that careful consideration should be given to the applicability 
of such a state law doctrine to a federal revenue lien against the 
mortgagor. 


CIRCULAR PRIORITY 


The woes of the mortgage holder are increased if in a pro- 
ceeding to foreclose a mortgage the priority of a third lien is 
also in controversy. The problem arises where the third lien 
is for real estate taxes or is a mechanic's lien prior to the mortgage 
under state law but subordinate to the federal lien under federal 
law, while the mortgage is prior to the federal lien under fed- 
eral law. Such a situation has arisen several times.’ Obviously, 
there is a conflict in attempting to give effect to both state and 
federal law priorities. The conflict is resolved at the expense 
of the mortgage holder, the only contesting party whom the 
federal law seeks to protect. This result is reached by taking 
two separate steps in apportioning the proceeds of sale which are 
inadequate to satisfy all liens in full. First, the proceeds are 
allocated according to the priorities under federal law as between 
the mortgage holder and the federal revenue lien. Second, the 


8 Samms v. Chicago Title and Trust Company, 111 N. E. 2d 172, Ill. App. 1953; 
Exchange Bank & Trust Co. v. Tubbs, 246 Fed. 2d 141, 5th 1957; Southern Ohio 
Savings Bank & Trust Co. v. Bolce, 135 N. E. 2d 382, Ohio 1956; United States v. 
Wasserman, 257 Fed. 2d 491, 494-5, Ist 1958; United States v. New Britain, 347 
U. S. 81, 88; Riverview Cemetery Co. v. Burczyk, 144 Atl. 2d 406, Dela. 1958. 
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share so originally allotted to the mortgage holder is further al- 
located according to the priorities under state law between the 
mortgage and the liens for real estate taxes, laborers and ma- 
terialmen. Thus, the mortgage holder always received some- 
thing less than was originally allotted to him because of his 
priority over the federal revenue lien. It has been said that 
funds to pay real estate tax liens must be “disgorged by the 
mortgagee.” Riverview Cemetery Co. v. Burczyk, 144 Atl. 
(2) 406, 409. 

A contrary result has been reached in a mortgage foreclosure 
case in New York where the statute requires that State and 
local taxes on the property be paid out of the foreclosure sale 
proceeds. Rikoon v. Two Boro Dress Inc., 171 N.Y.S. (2) 19. 
There it was held that taxes paid by the purchaser were an 
“expense of sale” under the statute and therefore entitled to 
priority over federal revenue liens. The court stated that to 
sustain the Government's contention for priority “would jeop- 
ardize the entire mortgage market, both present and future” 
(page 24). 


ENFORCEMENT PROCEEDINGS 


Although no federal revenue lien may have complicated 
the position of a mortgage holder as indicated above, pro- 
cedural difficulties may be encountered in proceedings for the 
enforcement of the mortgage lien. Such proceedings vary in 
form in the different states and therefore present different situa- 
tions. 

Foreclosure in equity is one type of enforcement proceed- 
ings. If a federal revenue lien has been recorded, the United 
States is made a party defendant under Section 2410 of the 
Federal Judicial Code. However, if a title search reveals that 
no such lien is of record, the foreclosing lawyer will ordinarily 
make no further search for liens, judgments or conveyances 
after the date of filing the bill or complaint to foreclose. He 
complies with the requirements of his state as effecting a lis 
pendens against the mortgaged property. Yet it is not at all 
certain that the doctrine of lis pendens, effective in most if 
not all of the states, will bind the Government which records a 
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federal lien against the mortgagors after commencement of the 
foreclosure proceeding. 


The Federal courts have repeatedly held that the United 
States is bound by the doctrine of lis pendens when acquiring 
a non-tax interest in real property. (Ward v. Congress Con- 
struction Co., 99 Fed. 598, 7th 1900; United States v. Mayse, 
5 Fed. 2d 885, 9th 1925; United States v. Calcasieu Timber Co., 
236 Fed. 196, 5th 1916; United States v. Chicago M. & St. P. 
Ry., 172 Fed. 271, D. C. Minn. (1909). Currently, there is a 
feeling in some quarters that this doctrine will not bind the 
United States when its subsequently acquired interest is a rev- 
enue lien. This view is based on United States v. White Bear 
Brewing Co., 350 U. S. 1010, reversing 227 Fed. 2d 359, 7th 
1955. The case involved the foreclosure of a recorded me- 
chanic’s lien by complaint filed in equity in a state court. After 
the complaint was filed federal taxes were assessed and a notice 
of lien was recorded against the then property owner. There- 
after, the foreclosure case was completed by decree of fore- 
closure, a sale and the issuance of a master’s deed, all without 
making the United States a formal party to the case. Sub- 
sequently, the owner of the master’s deed sold the property to 
White Bear, a third-party purchaser. Thereafter, the Govern- 
ment filed suit against White Bear to foreclose its lien against 
the former property owner. The Supreme Court reversed the 
Court of Appeals which had held that the mechanic's lien was 
prior to the federal lien and had found it unnecessary to reach 
the lis pendens argument. 


If the lis pendens doctrine does not bind the Government 
by pending litigation, a foreclosing attorney must repeatedly 
search for revenue liens right up to the date of the foreclosure 
sale and perhaps to the date on which the master’s deed issues. 
If such search reveals subsequent federal revenue liens, what 
is the foreclosing attorney to do? Must he stop and amend his 
proceedings to bring in the United States each time it successive- 
ly acquires a lien against any one of multiple defendants? This 
could delay the foreclosure sale indefinitely. There is a point 
in the foreclosure proceeding, prior to actual sale, when it may 
be too late to so amend the complaint or decree of foreclosure 
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to bring in new defendants. What then of the validity of the 
title coming through the foreclosure proceeding as to a sub- 
sequently recorded federal revenue lien? Will a second suit 
to clear title under Section 7424 of the Internal Revenue Code 
be required to discharge the federal revenue lien? 

Aside from the procedural difficulties in an equity proceed- 
ing, the mortgage holder will be required to advance various 
costs and expenses in the suit, as well as incurring attorney's 
fees, all of which would be allowed as an additional lien in 
the ordinary case. But such advances will probably have been 
made after the revenue lien was recorded and therefore may 
be subject to disallowance under the “choateness” test.’ In 
other than mortgage foreclosure cases, the Government has 
succeeded in obtaining priority over liens for attorney's fees.” 

Another type of enforcement procedure is by exercise of a 
private power of sale given by the mortgage instrument. The 
most recent case in this area is United States v. Boyd, 246 Fed. 
9d 477, 5th Circuit 1957, Cert. denied 355 U. S. 889. There 
the court held that such exercise cut out a subsequently recorded 
federal revenue lien. This is in conformity with cases holding 
the exercise of a power of sale cuts out the liens of private per- 
sons acquired subsequent to the mortgage." However, the 
decision is in direct conflict with the earlier case of Metropolitan 
Life Ins. Co. v. United States, 107 Fed. 2d 311, 6th Circuit 1939, 
Cert. denied 310 U. S. 630. The Boyd case cannot be relied 
upon with complete safety as there are indications that the 
Government is not satisfied with the result, but is seeking to 
present another case to the Supreme Court for actual decision 
to resolve the conflict between the two circuits. 

A third type of enforcement procedure is by Writ of Fieri 
Facias as appears in the Pennsylvania case of United States v. 
9 United States v. Lord, 155 Fed. Supp. 105 (D. C., N. H. 1957); United States 
v. Ball Construction Co., 355 U. S. 587. But see United States v. American Na- 
tional Bank, 255 Fed. 2d 504, 506-507, 5th 1958, Cert. denied Oct. 13, 1958, 79 
S. Ct., 58, and United States v. Sampsell, 153 Fed. 2d 731, 736, 9th 1946. 
10See In re Goldstein, 256 Fed. 2d 581, 1958, Cert. denied Oct. 13, 1958, 79 S. 
Ct. 50; In re New Haven Clock & Watch Co., 253 Fed. 2d 577, 2nd 1958; Com- 
mercial Standard Insurance Co. v. Campbell, 254 Fed. 2d 482, 5th 1958; United 
States v. Beaver, 252 Fed. 2d 486, 3rd 1958; United States v. Ball Construction Co., 
$55 U. S. 587. Compare Pollyea v. Grodsky, Mo. App. 815 S. W. 


2d 460 (1958). 
11 Jackson v. Lawrence, 117 U. S. 679 (1886); Scott v. Paisley, 271 U. S. 632 (1926). 
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Brosnan, 164 Fed. Supp. 357, D. C. Penn. 1958. There federal 
revenue liens were recorded against the property owners prior 
to sale under the writ issued pursuant to the entry of a judgment 
by confession on the mortgage debt. After that sale the Gov- 
ernment sought to enforce its liens against the property then 
owned by the purchasers at the foreclosure sale. The court 
held the Government's liens were divested by the prior sale 
to which it was not a formal party. The court chose to follow 
the Boyd case and also United States v. Cless, 254 Fed. 2d 
590, 3rd 1958, which held that a similar mortgage sale cut out 
a second mortgage held by the United States. In the Brosnan 
opinion the court made the pertinent observation: “It seems to 
me that the Metropolitan decision detracts from and dilutes the 
effect of the recognition given to a mortgage by Section 6323” 
(page 361). The Brosnan case is pending on appeal by the 
Government in the Court of Appeals for the Third Circuit at 
the time of this writing. 


CONCLUSION 


The American Bar Association's special Committee on Fed- 
eral Liens is considering the problem of the mortgage holder 
and other interests whose position under present law is not a 
comfortable one. Proposed changes in the Federal Statutes are 
to be submitted to the House of Delegates for approval at its 
mid-winter meeting in 1959. It is to be hoped that some re- 
medial legislation will be enacted by Congress to remove the 
many inequities that have developed under the present law. 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Illinois Bank Holding Company Act Held 
Constitutional 


By its articles of incorporation the plaintiff corporation had 
the power “to purchase, without limitation, the capital stock 
of banks and bank holding companies, as well as the shares of 
capital stock of any nonbanking corporation.” The Illinois Bank 
Holding Company Act of 1957 prohibited any corporation which 
did not at the time the statute was enacted own 15% or more 
of the stock of two or more banks from acquiring more than 
15% of the stock in any two banks; further, it prohibited existing 
bank holding companies from acquiring more stock in banks 
in which they owned 15% or more of the stock but it also per- 
mitted existing bank holding companies holding the majority 
of the stock of any bank to acquire more stock in such bank. 

The plaintiff corporation objected that the Act was in con- 
travention of Article IV of the Illinois Constitution which pro- 
hibits local or special laws granting any corporation a special 
or exclusive privilege or immunity, in that the Act allowed 
existing holding companies to continue ownership of bank stocks 
after the effective date. Also the plaintiff contended that the 
Act violated the Fourteenth Amendment of the Federal Con- 
stitution by permitting existing bank holding companies to ac- 
quire more stock in banks where the holding companies already 
held a majority of the stock. 

The Supreme Court of Illinois, in reversing a lower court 
decision, ruled that the Act did not violate either the State or 
Federal Constitutions. The Act was merely a furtherance of 
the state policy to prevent branch banking and in addition it 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition)§120. 
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constituted an acceptance of “the suggestion implied in the 
Federal Act (Bank Holding Company Act of 1956) that the 
States should act if, as a matter of policy, bank holding company 
legislation more restrictive than the Federal Act was desired 
by the States.” The Illinois Act was a regulatory act and as 
such carried out the policy of the legislature; in doing this it 
was found by the court not to be arbitrary nor discriminatory. 
Braeburn Securities Corporation v. Smith, Supreme Court of 
Illinois, 153 N.E.2d 806. The opinion of the court is as follows: 


HERSHEY, J.—The 70th General Assembly enacted the Bank Hold- 
ing Company Act of 1957, and the same was approved on July 5, 1957. 
At the same time the legislature passed, and the Governor approved an 
amendment to the Business Corporation Act, Ill.Rev.Stat. 1957, c. 82, 
§ 157.1 et seq., limiting the general powers of corporations organized 
thereunder in respect to the ownership and control of stock in banks. The 
amendment to the Business Corporation Act was simply a means of 
making that act reflect the limitations and restrictions found in the 
Bank Holding Company Act of 1957. 

Plaintiff, a corporation organized under the Business Corporation Act, 
by its articles of incorporation and amendments thereto, filed in February 
of 1956, had as one of its corporate powers and purposes a general 
investment securities business and specifically the power to purchase, 
without limitation, the capital stock of banks and bank holding com- 
panies, as well as the shares of capita] stock of any nonbanking corpora- 
tion. 

The 1957 legislation did limit the nature and extent of the plaintiff's 
corporate activity by the exercise of control over its acquisition of bank 
stock and the plaintiff sought relief from these limitations in the circuit 
court of Cook County in a declaratory judgment proceeding to have the 
1957 enactments declared unconstitutional and void. The Auditor of 
Public Accounts, the Attorney General and the State’s Attorney of Cook 
County were named as defendants. 

The defendants filed a motion to dismiss the complaint on the 
grounds that the legislation was in all respects constitutional. The 
circuit court overruled the motion and found the acts to be invalid in 
that said laws violate sections 18 and 22 of article IV, sections 2 and 14 
of article II, and section 1 of article XI of the constitution of the State 
of Illinois, S.H.A., and also violate section 1 of the fourteenth amend- 
ment of the constitution of the United States. 

Since the constitutionality of the legislation is involved, this court 
has jurisdiction of the matter on appeal filed by the defendants from 
the ruling of the circuit court. 

The Bank Holding Company Act of 1957 (Ill.Rev.Stat.1957, chap. 
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16/42, pars. 71 et seq.) has as its declared purpose, as found in section 1 
thereof, the protection of the independence of unit banks and the main- 
tenance of competition in the banking system. A bank defined so as to 
include both State and national banks, and a bank holding company is 
defined as any corporation, business, trust, partnership, joint venture, or 
similar organization (1) which directly or indirectly owns or controls 
15 per centum or more of the voting shares of each of two or more 
banks or of a company which is a bank holding company by virtue of 
this act, (2) which controls in any manner the election of a majority of 
the directors of each of two or more banks, or (8) for the benefit of 
whose shareholders or members 15 per centum or more of the voting 
shares of each of two or more banks or a bank holding company is held 
by trustees. Certain exceptions are enumerated in the foregoing, but 
the same are not material to the issues herein presented. 

The act follows with a prohibition of any action which results in a 
company becoming a bank holding company as thus defined. Any 
company in existence at the time of the effective date of the act which 
is a bank holding company by reason of the definition contained in the 
act is prohibited from further bank stock acquisition, if after such 
acquisition such company will own or control more than five per cent 
of the voting shares of such bank. An exception to this limitation as to 
existing companies permits such company that already has, by owner- 
ship or control, a majority interest in a bank to further acquire shares in 
such bank without limit. 

The act then proceeds to provide the penalties for violation and 
repeals a 1955 enactment on the same subject. 

The brief summary of the 1957 act as above set forth clearly mani- 
fests a legislative determination that future ownership and control of 
banks in Illinois by bank holding companies should be stopped, and 
that bank holding companies existing as of the date of the enactment 
should not extend ownership and control beyond the then existing 
holdings. The act thus seeks to accomplish the purpose announced by 
the legislature of preserving bank competition and the independence of 
unit banks by prohibiting corporate ownership of more than 15 per 
cent of the voting stock in two or more banks. 

In our consideration of the questions here submitted we are not, 
nor can we be, concerned with the wisdom of the legislative action nor 
the desirability of the purpose as announced by the legislature. Our 
sole concern is to determine whether the legislature in adopting the 
policy has acted within its constitutional limitations. Stewart v. Brady, 
300 Ill. 425, 133 N.E. $10. 

The effect of this legislation is to divide corporations into two classes, 
first, those which did not on the effective date of the act own 15 per 
cent or more of the stock in two or more banks and are prohibited then 
to acquire more than 15 per cent of the stock in any two banks, but 
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may acquire all or a majority of the stock of any one bank and up 
to 15 per cent of any number of banks, and secondly, those which are 
defined by the act as bank holding companies. These are prohibited 
from further acquisitions in banks which they hold 15 per cent or more 
of the stock. As to any bank in which such company owns less than 
5 per cent of the stock, it may acquire additional holdings not to 
exceed 5 per cent of the stock of such bank. A corporation in this 
classification is permitted unlimited acquisition of bank stock if on the 
date of the act it held a majority or more of the stock of any such 
bank. Clearly, such acquisition would not make any practical difference 
in control. 

The lower court held that the above classification contained in the 
1957 enactment was in violation of section 22 of article IV of the Illinois 
constitution prohibiting the legislative grant of an exclusive privilege to 
any corporation by special legislation, as well as violative of section 1 
of the fourteenth amendment to the United States constitution as a denial 
of the equal protection of the laws. The classification is likewise alleged 
to offend section 1 of article XI of the Illinois constitution. 


The issue raised by plaintiff in regard to these constitutional pro- 
visions all relate to the question of improper classification by this 
amendatory enactment. The plaintiff asserts the act is in contravention 
of that portion of section 22 of article IV of the Illinois constitution 
prohibiting any local or special laws granting to any corporation, associa- 
tion or individual any special or exclusive privilege, immunity or fran- 
chise whatever, in that bank holding companies existing as of the effec- 
tive date of the act are allowed to continue thereafter their existing 
ownership of bank stock. Plaintiff additionally contends that the act 
violates section 1 of the fourteenth amendment to the United States 
constitution in that it discriminates against corporations, such as plaintiff, 
and results in a denial of equal protection of the laws, in that bank 
holding companies existing on the effective date of the act and owning 
or controlling a majority of voting shares of a bank, may purchase 
additional shares of that bank without limitation, and the minority 
interests are denied the right to acquire the majority interest, circum- 
stances and conditions being the same. Section 1 of article XI of the 
Illinois constitution provides that all corporate laws shall be general in 
scope and apply to all corporations alike, and the plaintiff asserts that 
this act is a special law applicable only to some corporations, as it grants 
to some corporations the right to exist as bank holding companies and 
denies that right to others. 

In our consideration of the power of the legislature to classify, if 
we find some reasonable basis for the classification it must be sustained, 
and the test is clearly set forth in Thillens, Inc., v. Morey, 11 Il].2d 579, 
144 N.E.2d 735, and Lindsley v. Natura] Carbonic Gas Co., 220 U.S. 61, 
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$1 S.Ct. 337, 55 L.Ed. 369. In the latter case the court held that one 
who assails a classification in a statute has the burden of showing that it 
does not rest upon a reasonable basis but is essentially arbitrary. 
Therefore the question to be decided is whether or not the legislative 
classification in the Bank Holding Company Act of 1957 is based upon 
some reasonable basis. 

Banking is a business peculiarly affected with a public interest. Local 
autonomy of banks serving the individual and commercial needs of a 
community has been impliedly the policy of this State since the 1929 
amendment to the Illinois Banking Act (Smith-Hurd Stat. 1929, chap. 
16/2, par. 9) enacted following the passage by Congress of the McFad- 
den Act which, in effect, permitted the States to determine whether 
State or national banks operating within a State might maintain branches. 
Branch banking in Illinois has been prohibited for many years. 


It is clear that this prohibition could be circumvented and indirect 
branch banking result if, through ownership of bank stock, one or more 
bank holding companies could control several banks. Branch banking can 
be accomplished by one bank operating at several locations or by one 
company owning or controlling several banks variously located. 


In 1956 Congress adopted legislation regulating bank holding com- 
panies (12 U.S.C.A. § 1841] et seq.) and provided, among other things, 
that its action should not impair the then jurisdiction of the States, and 
further specifically provided that administration of the Federal act should 
be within the confines of State law if any. The Illinois legislation, as 
well as legislation in New York, New Jersey, Pennsylvania and Indiana, 
is an acceptance of the suggestion implied in the Federal act that the 
States should act if, as a matter of policy, bank holding company legisla- 
tion more restrictive than the Federal act was desired by the States. 
Further, it seems clear that such State legislation could be applicable to 
national as well as State banks, since the Congress did not manifest an 
intent to pre-empt the legislative field. People ex rel. First Nat. Bank 
v. Brady, 271 Ill. 100, 110 N.E. 864; American Legion Post No. 279 v. 
Barrett, 371 Ill. 78, 20 N.E.2d 45. 

The Illinois act, viewed in this background, appears to be legislation 
responsive to the policy determination that further concentration of 
bank ownership and control would be destructive of the autonomy 
of unit banks and undesirable. The legislature has not decreed that 
there be divestiture of existing holdings of companies classified as bank 
holding companies, but rather that the concentration as it now exists 
has gone far enough. 

We find nothing arbitrary in the exemption of the existing bank 
holding company for, as we have indicated, the evil here sought to be 
remedied is the further concentration of control, and this is reached 
reasonably, by the institution of the prohibition against further acquisi- 
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tion. Neither the fourteenth amendment nor the Illinois constitution 
forbids statutes and statutory changes to have a beginning, nor does 
either prohibit reasonable discrimination between rights as of an earlier 
time and rights as they may be determined at a later time. Sperry & 
Hutchinson Co. v. Rhodes, 220 U.S. 502, 31 S.Ct. 490, 55 L.Ed. 561. 
Certainly the legislature has a right to make a distinction in its enact- 
ments between existing rights and conditions and rights and conditions 
that may exist in the future. This legislative prerogative is abundantly 
clear in the decisions relating to zoning cases and existing nonconform- 
ing uses (Douglas v. Village of Melrose Park, 389 Ill. 98, 58 N.E.2d 
864) and statutes containing so-called “grandfather clauses,” as in pro- 
hibitory or licensing provisions excepting existing businesses, professions, 
et cetera. Gadlin v. Auditor of Public Accounts, 414 II]. 89, 110 N.E.2d 
234; Elliott v. University of Illinois, 365 Il]. 338, 6 N.E.2d 647; Williams 
v. People, 121 Ill. 84, 11 N.E. 881; People ex rel. Dyer v. Walsh, 346 
Ill. 52, 178 N.E. 348. 

Therefore it is apparent from the foregoing decisions that the mere 
failure of the legislature to here decree a divesture of the existing hold- 
ings of companies classified as bank holding companies does not make 
this legislation unconstitutional. 

An examination of the complaint here fails to disclose any allegation 
to the effect that bank holding companies, if any were in existence on 
the effective date of the act, held any such amounts of bank stock that 
threatened the generally independent structure of the Illinois banks. 
Nor is there any proof of facts in the record, since this case comes here 
on the pleadings, to that effect. In this state of the record this court 
is obliged to assume that the character of bank holding companies in 
existence on the effective date of the act was such that divesture of 
bank holdings was not required. “Legislators come from all parts of 
the State, from all walks of life and will be presumed to know existing 
conditions.” Krebs v. Board of Trustees, 410 Il. 485, 102 N.E.2d 321, 
325, 27 A.L.R.2d 1434. Therefore, we find nothing arbitrary or un- 
reasonable in the act in the exemption of the existing bank holding com- 
pany, nor does such action on the part of the legislature make the act 
here unconstitutional. 

The classifications provided in this act are thus clearly based upon a 
reasonable basis, and constitute no special legislation, deny no equal 
protection of the laws, and grant no privilege or immunity in effecting 
such classification, in violation of constitutional provisions. 

The plaintiff claims that this act is not regulatory but is strictly 
prohibitive in character, prohibiting one class of business from engaging 
in a business which another class may continue to enjoy. We have 
above demonstrated that regulatory legislation may nevertheless con- 
tinue to permit existing uses and occupations. Moreover, each class of 
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companies is regulated by this act. Bank holding companies, as defined 
in the act, may not thereafter acquire more than five per cent of the 
stock of any other bank in which they do not hold or control 15 per 
cent of the voting stock at the effective date of this act; and other 
companies can buy up to 15 per cent of the stock of any number of 
banks but may not exceed that percentage of ownership or control in 
any bank. The public policy of Illinois prohibits branch banking, and 
this act merely regulates these two classes of companies to limit further 
encroachment upon that prohibition. 

Plaintiff further asserts that the act violates section 2 of article II 
of the constitution of Illinois, which provides that no person shall be 
deprived of life, liberty, or property without due process of law, and 
likewise violates section 14 of article II of the Illinois constitution and 
section 10 of article I of the constitution of the United States, which 
provide that no law impairing obligation of contracts shall be passed. 
In support of this claim, it is asserted that the plaintiff is invested by 
its charter with contract and property rights among which is the right 
to exercise the contractual right to subscribe for additional shares of 
the capital stock of any bank in which it may have a stock interest, or 
to accept shares of stock of any bank in which it is a stockholder, which 
are declared, paid and distributed as stock dividends, and that the act 
denies them their right, thus depriving them of their property without 
due process, and contrary to the above sections of the Illinois constitu- 
tion. The circuit court sustained these contentions. 


The holding of the circuit court that the 1957 enactment was a law 
impairing the obligation of contracts and therefore violative of the 
United States and Illinois constitutions is thus based on its determination 
that presently existing corporations which hold bank stock should be 
precluded from exercising their pre-emptive rights as shareholders to 
subscribe additional shares. In the first place, a careful examination 
of the complaint does not show the allegation of facts sufficient to raise 
this question, and secondly, it has not been demonstrated that there is 
any prohibition against the exercise of pre-emptive rights, for ordinarily 
the subscription of additional shares by shareholders does not alter 
the existing situation with reference to control. If the circuit court was 
concerned not with the pre-emptive right question but with the diminua- 
tion of the plaintiff's charter powers by this legislation, the holding is 
erroneous for the reason that no corporation has a constitutional right 
to be a corporation and it is fundamental that corporate powers or 
charters are taken subject to the prerogative of the State to modify or 
amend the enabling legislation at any time. Kreicker v. Naylor Pipe Co., 
374 Ill. 364, 29 N.E.2d 502. And this matter is removed from the 
sphere of constitutional consideration by reason of the express language 
of the Business Corporation Act (Ill.Rev.Stat.1957, chap. 32, sec. 
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157.162) which reserves to the General Assembly the power to repeal, 
amend or modify the act and to impose limitations or restrictions at the 
pleasure of the General Assembly. 

The title of the 1957 act is as follows: “An Act relating to and 
restricting the holding of stock of more than one bank, defining and 
prohibiting new bank holding companies, controlling the expansion of 
existing bank holding companies and providing a penalty for the 
violation thereof, and to repeal “An Act in relation to bank holding 
companies, and providing a penalty for the violation thereof’, approved 
July 11, 1955.” 

Plaintiff alleged that this title does not meet the constitutional 
requirements of section 13 of article IV of the State constitution. This 
title was determined by the circuit court not to meet the constitutional 
requirement of that section which requires that no legislation shall 
embrace more than one subject and that that subject shall be expressed 
in the title. 

The title to the 1957 act is sufficient to convey to anyone who reads 
only the title that the act relates to and restricts the holding of stock 
of more than one bank and that the act controls the expansion of existing 
bank holding companies and provides penalties for the violation of the 
act. The title is, in fact, a summary of the legislation, and relates to 
only one subject matter: the concentration of control of banking. 

The 1957 enactment, in our opinion, is adequately and precisely 
described in its title and the precise description is in our judgment more 
than sufficient to meet the test that the title in a general way describe 
the subject matter contained in the act. Kough v. Hoehler, 413 Ill. 409, 
109 N.E.2d 177. 

The amendment to the Business Corporation Act (Ill.Rev.Stat.1957, 
chap. 32, par. 157.5) was found to be unconstitutional by the circuit 
court for the sole reason that it was dependent by its own terms upon 
the operation of the Bank Holding Company Act, and since the court 
held the latter act to be unconstitutional it struck down the amendment 
to the Business Corporation Act. Inasmuch as we find the Bank Holding 
Company Act to be constitutional and complete within itself, it neces- 
sarily follows that the companion legislation is not invalid for the 
reason assigned by the circuit court. No other reasons have been urged 
in this court for the invalidity of said act, and we deem it unnecessary 
to discuss in any detail the terms or provisions of that enactment for 
the reasons hereinabove stated. The judgment order of the circuit 
court of Cook County finding the above two acts of the 1957 legislature 
to be invalid is reversed. 


Judgment reversed. 
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Drawee Bank Not Liable for Paying Check Bearing 
Forged Indorsement 


In THE BANKING Law Journat (June, 1958, page 483) the 
Federal District Court opinion in the case of Commercial Credit 
Corp. v. Empire Trust Co., 156 F.Supp. 599 was reported. The 
District Court ruled that a drawee bank was not liable to the 
drawer of a check bearing the forged indorsement of one of 
the co-payees where the proceeds of the check were in fact 
paid to the person the drawer intended to receive the funds. 


This opinion has been upheld by the Court of Appeals. In 
reaching its decision the Court cites Michie on Banks and 
Banking, Vol. 5B, Par. 277a, p. 72 & 73 where it is stated that: 
“The bank makes payment upon a forged indorsement at its 
peril, and cannot charge such payment against the drawer's 
account in the absense of some ground of estoppel or negligent 
act on his part. A bank, however, may be relieved of liability 
by ratification or by reason of the money reaching the intended 
person.” (Emphasis supplied). Commercial Credit Corpora- 
tion v. Empire Trust Company, United States Court of Appeals, 
Eighth Circuit, 260 F.2d 132. The opinion of the court is 
as follows: 


MATTHES, C.J.—The question here for determination is whether 
appellee, hereinafter called the defendant, is liable as the drawee bank 
because it charged the checking account of appellant, hereinafter called 
plaintiff, with the amount of a check drawn by plaintiff upon which the 
name of one of the payees had been forged. The trial court found in 
favor of defendant, and plaintiff has brought the case here for review. 
Jurisdiction is based on diversity and the requisite amount involved in 
the controversy. 


From the facts detailed in the opinion of the trial court, Commercial 
Credit Corp. v. Empire Trust Co., D.C., 156 F.Supp. 599, it appears that 
one Howard Beach entered into negotiations with plaintiff to obtain a 
loan for $12,000, which was to constitute a portion of the capital to be 
used in the operation of an automobile agency in Atchison, Kansas. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 560. 
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Beach acquired title to the agency by bill of sale from the prior owner, 
executed on December 11, 1954, and on December 20, 1954, after 
Beach presented a financial statement, a loan agreement was entered 
into between plaintiff, Beach, and Mary L. Beach, his wife. In this 
instrument, which is set out fully in the trial court’s opinion, supra, at 
page 601, Howard A. Beach, individually and as an automobile dealer 
doing business under the name of Howard Motors, was designated as 
“Dealer,” and Mary L. Beach, his wife, was designated as “Co-maker.” 
The agreement provided that “Concurrently with the execution hereof, 
Commercial Credit (Plaintiff) has lent Dealer and Dealer acknowledges 
the receipt of Twelve Thousand Dollars ($12,000.00). Said loan is evi- 
denced by the demand promissory note of First Parties (Beach and 
wife) of even date.” (Emphasis supplied.) On the same day, a note 
was executed purportedly signed by Howard A. Beach and Mary L. 
Beach, and a chattel mortgage was executed by “Howard Motors by 
Howard A. Beach” for the purpose of securing payment of the note. 
The check in question, bearing the same date, December 20, 1954, was 
drawn by plaintiff on defendant bank, payable to the order of Howard 
A. Beach and Mary L. Beach. On the back thereof, in pen and ink, 
appeared: 


“Pay to the order of Howard Motors 
Howard A. Beach 


Mary L. Beach” 


and stamped thereon the words, “Howard Motors.” The amount of 
the check was deposited to the credit of the account of Howard Motors 
in the Exchange National Bank of Atchison, Kansas. After the check 
was cleared through the First National Bank of St. Joseph, Missouri, it 
was sent to the drawee bank, defendant, which debited the account of 
plaintiff in the amount of $12,000. Mary L. Beach did not sign the 
loan agreement, the promissory note or endorse the check. Her signa- 
tures on these instruments had been forged by her husband, Howard 
A. Beach. 


The business of Howard Motors failed, plaintiff foreclosed under its 
chattel mortgage and then instituted an action against Beach and his 
wife to recover the sum of $11,500 on the theory that the benefits of 
the loan accrued to both of them. After that action was commenced, 
and in September, 1956, plaintiff first learned that Mary L. Beach’s 
signature on the documents was not genuine but had been forged. It 
thereupon brought this action, predicating its right to recover on the 
theory that the defendant wrongfully paid the amount of the check 
upon the forged endorsement of Mary L. Beach. 


Upon the facts, the trial court held that “Plaintiff's loss resulted from 
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the forged endorsement upon the contract and note, and not because 
of the cashing of the check, the proceeds of which went to the very 
person for whom the loan was intended. For that reason, it is my con- 
clusion that the plaintiff is not entitled to recover.” Commercial Credit 
Corp. v. Empire Trust Co., supra, 156 F.Supp. at page 607. 


The rule is firmly established in Missouri and elsewhere that a 
drawee bank has a contractual duty to make charges against the de- 
positor’s account only on his authentic order and genuine endorsements. 
American Sash & Door Co. v. Commerce Trust Co., 332 Mo. 98, 56 
S.W.2d 1034, 1038; Borserine v. Maryland Casualty Company, 8 Cir., 
112 F.2d 409, 415 and cases cited; 9 C.J.S. Banks and Banking § 356 c, 
pp. 734, 735; 7 Am.Jur., Banks §590; Michie on Banks and Banking 
(1950 ed.) Vol. 5B, §277a. But under certain circumstances, the rule 
is relaxed to a point where the bank may be relieved of liability even 
though it honors a check with a forged endorsement and charges it 
against the depositor’s account. Thus in American Sash & Door Co. 
and the Borserine case, supra, it was recognized that where the bank 
has been misled by some negligence or other fault of the depositor, 
which will estop him from questioning the validity of the charge made 
against his account, the bank is not liable. And, applicable to and con- 
trolling the instant situation, another exception exists if it is established 
that the proceeds of the check reached the person for whom they were 
intended. In Michie on Banks and Banking, Vol. 5B, § 277a, pp. 72 
and 73, it is said: “The bank makes payment upon a forged indorsement 
at its peril, and cannot charge such payment against the drawer’s 
account in the absence of some ground of estoppel or negligent act on 
his part. A bank, however, may be relieved of liability by ratification 
or by reason of the money reaching the intended person.” (Emphasis 
supplied.) The same pronouncement appears in 9 C.J.S. Banks and 
Banking § 356 c. See also 7 Am.Jur. Banks §590. This principle has 
received universal recognition. See and compare: Provident Savings 
Bank & Trust Co. v. Fifth-Third Union Trust Co., 43 Ohio App. 533, 
183 N.E. 885; Scala v. Miners’ & Merchants’ Bank, 64 Colo. 185, 171 
P. 752; Federal Land Bank of Omaha v. Omaha Nat. Bank, 118 Neb. 
489, 225 N.W. 471; National Surety Corporation v. City Bank & Trust 
Co., 248 Wis. 32, 20 N.W.2d 559; Wormhoudt Lumber Co. v. Union 
Bank & Trust Co., 231 Iowa 928, 2 N.W.2d 267; Russell v. Second Nat. 
Bank of Paterson, 186 N.J.L. 270, 55 A.2d 211; Modern Equipment 
Corporation v. Northern Trust Co., 284 Ill.App. 586, 1 N.E.2d 105; 
Florida National Bank at St. Petersburg v. Geer, Fla., 96 So.2d 409. 


In this case it was established conclusively, so as to remove any 
doubt, that Mary L. Beach was neither a partner, nor had any financial 
interest, in the automobile agency which was purchased and operated 
by her husband, Howard A. Beach. By the explicit and clear terms of 
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the loan agreement and negotiations leading thereto, the $12,000 was 
lent to Mr. Beach in order to provide him with capital to operate the 
business. Not only was the loan made to Beach, but the proceeds 
thereof, as evidenced by the check in question, were received and 
disbursed by him, and as far as this record reveals, Mrs. Beach obtained 
no benefit therefrom. Under this state of facts the conclusion is in- 
escapable that the forged endorsement was not the proximate cause of 
plaintiff's loss. As we view the situation, the liability of Mrs. Beach to 
plaintiff was not dependent upon her endorsing the check in which she 
had no financial interest, but had to spring from the loan agreement 
or note. So it must follow that plaintiffs inability to hold Mrs. Beach 
resulted from her signature being forged to the documents upon which 
plaintiff had to rely for recovery. 


Upon facts strikingly similar to those under consideration, the court 
in Provident Savings Bank & Trust Co., supra, ruled that the loss sus- 
tained by the Ritz American Ice Cream Company, the drawer of the 
check, did not result because the signature of Susie Eatrides, one of 
the payees, had been forged, but because of the negligence of the ice 
cream company in accepting a forged note and mortgage. The check 
went to James Eatrides, the person who was entitled thereto, and was 
issued in consideration for a note and mortgage taken from him. 
Apropos is this conclusion of the Court at page 886 of 183 N.E.: 
“As far as the record shows, the position of the Ice Cream Company 
would be the same were the check endorsed by Susie Eatrides. The 
only loss evident from the record is to Susie Eatrides, who states she 
never received any portion of the proceeds of the check. She is not 
making any claim, and can make no claim, upon a check in which she 
had no interest and which she states she never knew existed.” 

Inasmuch as the proceeds of the check went to and were received 
by Howard A. Beach, the only person entitled thereto, it follows that 
plaintiff suffered no loss by reason of the forged endorsement-—its loss, 
as herein demonstrated, was occasioned by the other circumstances we 
have considered. In this diversity case, the Missouri courts have not 
had occasion to rule upon the question of whether a drawee bank is 
liable for honoring a check with a forged endorsement when it is 
shown that the funds reached the person for whom they were intended 
and that the depositor suffered no loss. We are, however, convinced that 
the legal conclusion of the trial judge is correct. Even under more 
doubtful questions of local law, we have consistently refused to displace 
the trial court’s considered judgment of what that law would be in the 
absence of any demonstration that the trial court did not reach a 
permissible conclusion. As stated in Nugent v. General Insurance Co., 8 
Cir., 253 F.2d 800, at page 802: 


“Conceivably, the Supreme Court of Missouri might have 
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reached a different conclusion had this case been before it, but 
neither counsel for the plaintiff nor this Court can demonstrate 
that the trial judge did not reach a permissible conclusion in 
ruling that the plaintiff's loss and damage was not within the 
coverage of the policy in suit.” 

Accordingly, the judgment is affirmed. 


Old Kent Case Involves Authority of Federal 
Reserve Board 


A dispute which has already assumed the name of “The Old 
Kent Case” has now moved from its initial stages to the arena 
of the United States Federal District Court in Washington 
where the Board of Governors of the Federal Reserve System 
has requested the court to dismiss the complaint of the Old 
Kent Bank. This complaint requested the Court to rule that 
the Federal Reserve Board does not have jurisdiction to ap- 
prove or disapprove branches resulting from a merger of Peoples 
National Bank, Grand Rapids, Michigan into Old Kent Bank 
and Trust Company of the same city. Peoples has six branches, 
Old Kent has twenty. 


Prior to the effective date of the merger, Old Kent was re- 
quested by the Board to file an application for the continued 
operation of People’s six branches but no request was made 
to file an application for approval of the merger itself. The 
request was complied with and the Board subsequently dis- 
approved the application “in view of the adverse effect which 
the proposed transaction would seem likely to have upon com- 
petition in the area.” The Banking Commission of Michigan 
approved of the merger. 


As a result of the disapproval of the Board, the Old Kent 
Bank filed a complaint questioning the Board’s jurisdiction in the 
Federal District Court on the day the merger became effective. 
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In answer, the Board has filed a sixty page motion to dismiss 
the complaint on two principal grounds: first, that the Board 
“was required in this case to consider the effects on competi- 
tion” because of “the historical concern of Congress with the 
effect of branches on competition,” and second, that the Bank’s 
“allegation of the Board’s lack of jurisdiction or authority was 
not made in the course of administrative proceedings before 
the Board and, having failed to exhaust administrative remedies” 
the bank is “not entitled to raise that question in this proceed- 
ing.” 

If the Board’s view is adopted by the courts, this case will 
have special significance in banking circles in view of the pro- 
posed merger between J. P. Morgan & Co., Inc. and the Guaranty 


Trust Company. 


Government Recovers from Bank on Basis of 
Express Warranty 


The payee of an F.H.A. insured note negotiated the note 
to the defendant bank. After eighteen payments were made 
on the note, the maker refused to make further payments on 
the ground that the note was obtained by fraud of the payee. 
The bank received reimbursement from the federal government 
pursuant to the terms of the Federal Housing Act and indorsed 
the note to the government as follows: 

“All right, title and interest of the undersigned is hereby 
assigned without warranty, except that the note qualifies for 
insurance, to the United States of America.” 

The government sued the maker of the note in the U. S. 
District Court for the Southern District of California where it 
was determined that the note was void and unenforceable be- 





NOTE-For similar decisions see B. L. J. Digest (Fifth Edition) § 702. 
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cause it was obtained by fraud. Subsequently the government 
brought suit against the bank for the return of the funds pre- 
viously paid to the bank. 

The bank took the position that the indorsement was with- 
out recourse and the government claimed that the bank was 
liable on its express warranty because the note did not qualify 
for insurance. The court adopted this latter view and ruled 
that the bank was liable on its indorsement. The court deter- 
mined that it was bound by its own finding in the suit against 
the maker that the note was void and ruled that this was binding 
on the bank even though it had not been a party to the earlier 
suit. United States v. Citizens National Trust & Savings Bank 
of Los Angeles, United States District Court, $.D. California, 
166 F.Supp. 410. The opinion of the court is as follows: 


WESTOVER, D.J.—This is an action arising out of an express war- 
ranty indorsement by defendant herein upon a promissory note. 

On February 21, 1956 the United States of America commenced an 
action in the United State District Court for the Southern District of 
California against George D. Bashore, et al., No. 19,527—WM, to recover 
upon an installment promissory note which it alleged the defendant had 
executed and delivered to Durastone Company, as principal. Execution 
and delivery of the promissory note were under the terms of Title I 
of the National Housing Act, 12 U.S.C.A. § 1702 et seq., under which 
Act the Federal Housing Administrator, acting for and on behalf of the 
United States of America, insured payment of said promissory note. 

Durastone Company, payee of the note, negotiated it to the defendant 
in this action, Citizens National Trust & Savings Bank of Los Angeles, 
which then became the holder thereof. The maker, George D. Bashore, 
paid eighteen monthly installments on the note and then, on the Ist day 
of November, 1953, refused to make any other or further payments, 
contending the note was not valid and enforceable as it had been 
obtained from him by fraud on the part of the payee. When the maker 
refused further payments, the bank as holder of the note, acting under 
the terms of the Federal Housing Act, made demand for reimbursement 
from the Federal Housing Administrator; and the Federal Housing Ad- 
ministrator, for and on behalf of the United States of America, paid to 
the bank the sum of $793.84, whereupon the bank indorsed the note as 
follows: 


“All right, title and interest of the undersigned is hereby 
assigned without warranty, except that the note qualifies for in- 
surance, to the United States of America.” 
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After indorsement the note was transferred to plaintiff which became 
the holder thereof. 

Subsequent thereto, action No. 19,527—WM, supra, was filed in the 
United States District Court for the Southern District of California 
against defendant Bashore, maker of the note. Defendant Bashore 
appeared and answered the complaint, alleging the note was void and 
unenforceable as to him on the ground that it had been obtained by 
fraud. Trial was duly had. Findings of fact, conclusions of law and 
judgment were filed by the Court. The Court found that the payee had 
obtained the note by fraud and, consequently, the note was void and 
unenforceable as to the defendant, George D. Bashore. Judgment was 
duly entered. Time for appeal has expired, and the judgment is now 
final. 

Subsequent to judgment in Case No. 19,527—WM, plaintiff filed the 
action at bar to recover from the bank the sum of $793.84 paid at the 
time of the indorsement and transfer of the note, together with interest 
at the rate of 6% per annum from the date of said payment. 

Defendant bank duly appeared and answered the amended complaint 
filed in the action and subsequently entered into a stipulation of facts. 
Defendant bank contends the indorsement on the note was without re- 
course. 

It is the government’s contention, however, that defendant bank is 


liable upon its indorsement as, by the indorsement, defendant bank had 
warranted that the note qualified for insurance. 

If the note qualified for insurance, there is no liability upon the 
bank. If, however, it did not qualify for insurance, the defendant bank 
is liable upon its express warranty. 

To qualify for insurance, the regulations contain the following pro- 
vision: 


“1. Validity. The note shall bear the genuine signature of 
the borrower as maker, shall be valid and enforceable against 
the borrower . . ., and shall be complete and regular on its 
errs 


There is no dispute between the parties in the action at bar that 
the note bore the genuine signature of the borrower as maker, and it is 
also agreed that the note was complete and regular on its face. The 
dispute between the parties arises out of the meaning of the term “shall 
be valid and enforceable against the borrower.” 

The United States District Court for this district, having jurisdiction 
of the parties and the issues, rendered a judgment finding the note void 
and unenforceable against the borrower. (United States v. Bashore, 
No. 19,527—-WM.) Defendant, however, contends it is not bound by 
such finding as it was not a party to the proceeding. If the government 
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is to prevail in this action, it must recover upon the express warranty 
of the bank’s indorsement—a warranty that the note qualified for insur- 
ance; that is, that it was valid and enforceable against the borrower. 

The warranty of the bank was not that the note could be collected; 
its warranty was that the note was valid and enforceable against the 
borrower. A Judge of this court has heretofore held the note was not 
valid and enforceable against the borrower. We do not believe we can 
go behind such a finding. It would be untenable for a judge of the 
court in one proceeding to hold the note void and unenforceable and 
for another judge of the same court to hold it valid and enforceable. 


“, . . when an issue is once litigated and decided, that should 
be the end of the matter... .” United States v. U.S. Smelting 
Co., 339 U.S. 186, at page 198, 70 S.Ct. 537, at page 544, 94 L.Ed. 
750. 


In the case of Rojas-Gutierrez v. Hoy, D.C., 161 F.Supp. 448, 451, 
Judge Mathes wrote as follows: 


“The Court of Appeals of this Circuit has quoted with approval 
the proposition stated in Shreve v. Cheesman, 8 Cir., 1895, 69 
F. 785, 791, certiorari denied 1896, 163 U.S. 704, 16 S.Ct. 1206, 
41 L.Ed. 320, that the ‘various judges who sit in the same court 
should not attempt to overrule the decisions of each other .. . 
except for the most cogent reasons.’ [Citations.] 

“For judges of co-ordinate jurisdiction to presume to over- 
rule one another usually adds only unseemly conflict and con- 
fusion where certainty and predictability are most to be desired. 
The ‘overruling’ decision settles nothing, and more often than 
not serves only to compound uncertainty as to the correct rule 
to be followed. The reasons so well put by Judge Sanborn more 
than a half-century ago in Shreve v. Cheesman, supra, a fortiori 
apply today. ([Citations.] 

“Unless a judge can say that he thinks a decision of a 
colleague is on the face of it patently erroneous, he should follow 
it. Especially is this true of decisions in the same case, and of 
decisions in different cases involving rules of practice and pro- 
cedure or rules of property or, as here, the status of persons. 
Cf.: Dictograph Products Co. v. Sonotone Corp., 2 Cir., 1956, 
230 F.2d 131; T. C. F. Film Corp. v. Gourley, supra, 3 Cir., 240 
F.2d 711. 

“In the days when Justices of the Supreme Court ‘rode the 
circuit’ and presided in the trial courts, Mr. Justice Field, sitting 
as a Circuit Justice in the then Circuit Court of the District of 
Nevada, upon being importuned to dissolve an injunction which 
had been issued by the circuit judge, wrote: ‘I could not with 
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propriety reconsider his decision, even if I differed from him in 
opinion. The circuit judge possesses . . . equal authority with 
myself in the circuit, and it would lead to unseemly conflicts, 
if the rulings of one judge, upon a question of law should be 
disregarded, or be open to review by the other judge in the 
same case. Cole Silver Min. Co. v. Virginia & Gold Hill Water 
Co., C.C.D.Nev.1871, 6 Fed. Cas. pages 72, 74, No. 2,990.” 


In the case at bar the bank expressly warranted the note to be valid 
and enforceable. The warranty would be good regardless of the 
knowledge possessed by the bank. The bank when it made its warranty 
may have been of the opinion the note was valid, but the warranty goes 
beyond actual knowledge of the bank. The warranty was that the note 
was valid. As a Judge of this court has heretofore held the note was 
invalid and unenforceable against the maker, we believe we are bound 
by the findings of our brother judge. And the bank is bound by its 
warranty. 

Plaintiff is instructed to prepare findings of fact, conclusions of law 
and judgment in conformity with this memorandum of opinion and 
according to the rules, for presentation for signature on or before the 
30th day of September, 1958. 


TREASURY RULES ON GOVERNMENT CHECKS 


The Treasury Department has recently made public its rul- 
ings on government checks. It declared that “All checks hereto- 
fore or hereafter drawn on the Treasury of the United States, 
including those drawn by wholly owned and mixed-ownership 
Government corporations, are payable without limitation of 
time.” Further the Department stated that “after the expiration of 
one year, following the close of the fiscal year (ending June 30) 
in which they are drawn, checks drawn by authorized officers 
of the United States on designated depositaries are not payable 
by those depositaries and should be transmitted by the owner 
or holder to the General Accounting Office, Washington, for 
settlement accompanied by a request for payment over the 
signature and address of the owner or holder of such check.” 
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Delay of Eight Days in Presenting Check for 
Payment Not Fatal to Holder 


In a suit brought by a bank which had honored a check on 
which payment had been stopped one of the issues was con- 
cerned with whether or not the delay of eight days between 
the drawing and presentment of the check to the bank con- 
stituted an unreasonable delay so as to deprive the bank of 
its status as a holder in due course. The court referred to Wis- 
consin Statutes Sections 116.58, 118.62 and 116.01-15 (Ne- 
gotiable Instruments Law, Sections 53, 186 and 193 respective- 
ly) and indicated that under the Negotiable Instruments Law a 
check is not due at once or that it must be presented or put in 
the course of collection immediately upon being drawn. It 
stated that “A check is not overdue, for purpose of negotiation, 
unless there has been unreasonable delay in presenting it, and 
unreasonable delay must be interpreted to mean such delay as 
to make the check obviously stale.” Home Savings Bank v. 
Bentley, Supreme Court of Wisconsin, 92 N.W.2d 377. A por- 
tion of the court's opinion is as follows: 


Action by the plaintiff bank against the defendants James W. Bentley 
and Ralph Bentley, individually and as co-partners doing business as 
Bentley Brothers Trucking, and R. B. General Trucking, Inc., to recover 
the amount of a $500 check which plaintiff had cashed. Bentley 
Brothers was the drawer and R. B. General Trucking, Inc., the payee of 
such check, which was drawn upon a bank other than the plaintiff. 

The complaint alleged that Bentley Brothers Trucking was the 
drawer, R. B. General Trucking, Inc., was the payee, and Cudahy State 
Bank the drawee of such check. 

The complaint also alleged that the plaintiff bank was a holder in 
due course of such check which was dated July 18, 1957; that the payee 
R. B. General Trucking, Inc., endorsed such check and delivered it to 
the plaintiff on July 26, 1957; and that on July 26, 1957, the defendants 
Bentley stopped payment on such check. 

The defendants R. B. General Trucking, Inc., James W. Bentley and 
Ralph Bentley each filed separate answers. 

The answer of R. B. General Trucking, Inc., denied that it had 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 641. 
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endorsed the check and alleged that it had been endorsed by one 
Roman Barutha individually. 


The answer of James W. Bentley denied some allegations of the 
complaint on information and belief, and specifically denied that the 
plaintiff was a holder in due course. It also denied that Ralph Bentley 
had any interest in Bentley Brothers Trucking. Such answer further 
alleged that payment had been stopped on the check on July 22, 1957, 
and not July 26, 1957, as alleged in the complaint. This answer further 
contained a cross-complaint and counterclaim against R. B. General 
Trucking, Inc. The allegations of such cross-complaint and counter- 
claim are not material to the issue of the instant appeal except the 
allegation that at the times mentioned in the complaint James W. Bentley 
was an individual doing business as “Bentley Brothers Trucking.” 


The answer of the defendant Ralph Bentley denied most of the 
allegations of the complaint on information and belief, and specifically 
denied that he had any interest in Bentley Brothers Trucking at the 
times alleged in the complaint. Such answer affirmatively alleged that 
Ralph Bentley and James W. Bentley had been partners in the trucking 
business from January 17, 1956, to May 1, 1956, and that on May l, 
1956, James W. Bentley had purchased Ralph Bentley’s interest in the 
partnership. 


After issue was joined the plaintiff bank moved for summary judg- 
ment. In support of such motion there was filed the affidavit of the 
plaintiffs employee, Eunice Wuerzinger, who had handled the trans- 
action of the cashing of the $500 check on July 26, 1957, by the plaintiff 
bank. Such affidavit stated that $500 in cash was paid out to Roman 
Barutha for such check after he had endorsed the same in his capacity 
as president of R. B. General Trucking, Inc. The check itself was 
attached to the Wuerzinger affidavit. It appears from the face of the 
check that the name of the drawer was printed thereon as “Bentley 
Brothers” and immediately below such printed name James W. Bentley 
subscribed his signature. The named payee is “R. & B. Trucking.” The 
endorsement on the back is “R. & B. Trucking, Roman Barutha, Pres.” 
No counter affidavits in opposition to the motion for summary judgment 
were filed by any of the defendants, except James W. Bentley. The 
affidavit filed by James W. Bentley is by himself and contains no 
statement of evidentiary facts but merely enumerates certain issues 
of fact which he contended prevented the court from entering summary 
judgment. 


The trial court by order entered December 18, 1957, denied the 
plaintiff's motion for summary judgment. From such order the plaintiff 
has appealed. 

Glassner & Glassner, Lawrence Clancy, Milwaukee, for appellant. 
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John G. Jursik, Cudahy (John J. Devos, Milwaukee, of counsel), for 
defendants Bentley. 


CURRIE, J.—The issues on this appeal are: 


(3) Did the delay of eight days which occurred between the draw- 
ing and presentment of the check to the plaintiff present an issue of 
fact as to whether there had been an unreasonable delay in the pre- 
sentment of the check so as to prevent such issue from being disposed 
of on a motion for summary judgment? 

The defense raised by James W. Bentley’s answer is that the plaintiff 
bank is not a holder in due course of the check. In view of the 
statements of evidentiary facts stated in the Wuerzinger affidavit, the 
plaintiff is established as a holder in due course unless there was an 
unreasonable delay on the part of the payee in presenting the check 
for cashing. Even though the check was presented eight days after its 
issuance, the trial court held that a jury issue was presented as to whether 
this constituted an unreasonable delay. 

The applicable statutes are secs. 116.58', 118.627, and 116.01(15)°, 
Wis. Stats. Under the provisions of sec. 116.01( 15), two of the determin- 
ing factors are the nature of the instrument and the usage of trade or 
business. It is a matter of common knowledge of which this court may 
take judicial notice that banks and stores frequently cash checks which 
are more than eight days old. A severe burden would be placed on 
these businesses if they were to be denied the status of holders in due 
course every time they cashed a check, or accepted the same in payment 
of merchandise, which was a few days old. 

In Anderson v. Elem, 1922, 111 Kan. 713, 208 P. 573, 23 A.L.R. 1202, 
the plaintiff hotel keeper cashed a check for the payee on which the 
defendant was the drawer. Twenty-four days had elapsed between the 
date of issuance and such cashing. The defendant in the meantime had 
stopped payment on the check so that the drawee bank refused payment 
to the plaintiff. The same defense was made by the drawer in the 
plaintiff's action to recover the amount of the check as has been made by 
James W. Bentley in the instant action, viz., unreasonable delay in the 
presentment of the check. In holding that there was no merit to such 
defense, the Kansas court declared (208 P. at page 574): 


1 Sec. 116.58. “When an instrument payable on demand is negotiated an un- 
reasonable length of time after its issue, the holder is not deemed a holder in due 
course. 

2Sec. 118.62. “A check must be presented for payment within a reasonable time 
after its issue or the drawer will be discharged from liability thereon to the extent 
of the loss caused by the delay.” 

3 Sec. 116.01(15). “In determining what is a ‘reasonable time’ or an ‘unreasonable 
time,’ regard is to be had to the nature of the instrument, the usage of trade 
or business (if any) with respect to such instruments, and the facts of the 


particular case... .” 
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“It is perfectly true that a check is ordinarily to be regarded 
as an instrument for present use; but the Negotiable Instruments 
Act did not declare that a check is due at once, or that it must 
be presented, or put in course of collection, by close of business 
on the next business day after issue. A check is not overdue, 
for purpose of negotiation, unless there has been unreasonable 
delay in presenting it, and unreasonable delay must be in- 
terpreted to mean such delay as to make the check obviously 
stale. 

“The facts are all before the court. It is essential to uniformity 
that the court itself should determine questions of this character, 
and the court holds that the time elapsing between the issuing 
of the check and its negotiation did not deprive the plaintiff 
of the rights of a holder in due course.” (Emphasis supplied. ) 


Surely eight days is not such an unreasonable delay in the present- 
ment of a check as to make the check obviously stale. 

That part of the order which denied summary judgment against the 
defendant Ralph Beniley is affirmed; that part of the order which denied 
summary judgment against the defendants R. B. General Trucking, Inc., 
and James W. Bentley is reversed and cause remanded with directions 
to grant plaintiffs motion for summary judgment as to said two 


defendants. 
MARTIN, C. J., not participating. 





U. S. SUPREME COURT REFUSES TO REVIEW 
IMPORTANT BANKING CASE 


It should be noted that the United States Supreme Court 
has refused to review the decision of the Court of Appeals 
of the Sixth Circuit reported at 75 Banking Law Journal 783 
(September 1958). The Court of Appeals had ruled that even 
with the approval of the Comptroller of the Currency the Na- 
tional Bank of Detroit could not establish a branch bank in a 
community where the branch of a state bank was already in 
operation because the establishment of such national bank branch 
was prohibited by state law. 
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BANKING BOARD’S DISCRETION 


Application to Establish Bank Granted, 
Then Denied 


A very interesting case concerning the granting of applica- 
tions to establish banks in the same area has been decided by 
the Court of Civil Appeals of Texas. Two groups, represented 
by McCulloch on one hand and Robinson on the other, filed 
applications for approval to establish separate banks in the same 
shopping center in Houston. The McCulloch group filed its 
application first. On August 1, 1957 the State Banking Board 
of Texas approved the applications of both groups for the forma- 
tion of two banks. Later on the same day however one of the 
Banking Commissioners indicated he wanted to have another 
meeting of the Board for the purpose of withdrawing his vote 
on one of the applications. The meeting was held the next day 
without notice to the applicants and the Robinson application 
was reaffirmed but the McCulloch application was denied when 
the member calling the second meeting changed his vote on the 
basis that the volume of business which might be done by the 
McCulloch group would not result in a profitable operation. 


Upon appeal the McCulloch applicants questioned this pro- 
cedure and the results of the Board’s determination. The court 
ruled against the McCulloch group. It reasoned that it was not 
the court’s province to search out the reasons for the way various 
members of the Board voted but only to determine whether or 
not there was evidence to support the votes. In the court's 
opinion the evidence was sufficient to show that Robinson would 
be able to do sufficient volume to operate a bank at a profit since 
he had long been involved in the development of the shopping 
area and in fact had supplied the risk capital to establish it. 
The McCulloch group had not been able to convince the Board 
that they could do such volume of business and therefore it 
was mandatory under Art. 342-305 of the Texas statutes that 
their application be denied. The court found that the procedure 
on August 2nd did “not deny substantial rights to McCulloch.” 
One justice dissented. State Banking Board of Texas v. Mc- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 121. 
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Culloch, Court of Civil Appeals of Texas, 316 S.W.2d 259. The 
opinion of the court and the dissent are as follows: 


GRAY, J.—These appeals are from the same judgment and may be 
disposed of by one opinion. 

The questions presented pertain to the action taken by the State 
Banking Board on the separate applications of Malcolm McCulloch and 
associates (sometimes referred to as the McAshan application) and T. 
A. Robinson and associates filed with the Board for the issuance of a 
State bank charter. The bank to be known as the Meyerland State Bank 
and to be located in the vicinity of the Meyerland Plaza Shopping 
Center in the southwest portion of the City of Houston. 

On June 20, 1957, both applications were denied but on motions for 
rehearing they were both granted August 1, 1957, however on August 
2 a majority of the Board rescinded the August 1 action by granting the 
application of the Robinson group and rejecting that of the McCulloch 
group. 

The McCulloch group filed two suits, the first to set aside the August 
2 order, and the second to set aside the August 1 order insofar as it 
granted the application of the Robinson group. The Board and the 
Robinson group were made parties defendant. The two suits were con- 
solidated and, at a nonjury trial, judgment was rendered striking down 
the August 2 order and sustaining that of August 1. 

The Robinson group has appealed from that part of the trial court’s 
judgment striking down the August 2 order, this being our Cause No. 
10,584. The McCulloch group has appealed from that part of the trial 
court’s judgment sustaining the August 1 order insofar as it grants the 
application of the Robinson group, this being our Cause No. 10,587. The 
Board has appealed and contends that the August 2 order is valid and 
is supported by substantial evidence. Generally the Board is aligned 
with the Robinson group. 

As appellants in Cause No. 10,584 the Robinson group say that the 
August 2 order is valid and that the trial court erred in striking it down 
and erred in sustaining the August 1 order insofar as it granted the 
application of the McCulloch group because on that date that group had 
not complied with Art. 342—305 of the Texas Banking Code, Vernon’s 
Ann.Civ.St. art. 342-805. They do not waive their rights under the 
August 1 order. 

The McCulloch group as appellees in Cause No. 10,584 and as 
appellants in Cause No. 10,587, challenge the authority of the majority 
of the Board to make the August 2 order and say that it violates due 
process. They assert their rights to a charter under the August 1 order 
to the exclusion of the Robinson group because: their application was 
first filed; the evidence does not show justification for two banks in the 
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same area, and the August 2 order violates the statutes and the rules of 
the Board. 

It is apparent that the August 1 order and the trial court’s judgment 
sustaining it, if given effect, authorizes two banks, each under the name 
of the Meyerland State Bank, and both to be located in the same area. 

Necessarily our attention is first directed to the August 2 order. We 
will relate the history of the proceedings and first dispose of Cause No. 
10,584. 

On January 31, 1957, a representative of the McCulloch group filed 
with the Commissioner an unexecuted carbon copy of a charter applica- 
tion form for Meyerland State Bank. On February 9, 1957 this form 
was executed and acknowledged and on February 11, 1957 it was filed. 
This application was amended and filed March 4, 1957. 

On January 14, 1957, a representative of the Robinson group wrote a 
letter to the Commissioner stating that group expected to file a charter 
application for a bank and that they would be ready to file it in April, 
1957. Their application was filed however on February 15, 1957. 

The two applications were heard together in May, 1957, and on 
June 20, 1957 both were rejected. The Robinson group first filed a 
motion for rehearing and later such a motion was filed by the McCulloch 
group. The Board had no rules or regulations with respect to setting 
aside its prior orders, however on July 11, 1957, at the regular July meet- 
ing of the Board, a majority of the Board voted for the following motion: 


“Mr. Wilson made a motion, which was seconded by Mr. 
James, to grant a rehearing and reconsideration of the two 
Meyerland State Bank, Houston, Texas, applicants, the decision 
of the Board to be based on briefs filed by both groups within 
ten days from this date.” 


The Commissioner voted against the motion. The minutes of this 
meeting further recite: 


“The Board discussed the advisability of adopting certain rules 
and regulations with respect to procedure and rehearings on 
applications, and Mr. Wilson stated that he would draw up a set 
of rules and regulations and present the same to the Board for 
discussion and consideration at the next meeting. 

“Mr. Wilson made a motion, which was seconded by Mr. 
James, to grant a rehearing and reconsideration of the two Meyer- 
land State Bank, Houston, Texas, applications, the decision of 
the Board to be based on briefs filed by both groups within ten 
days from this date. Mr. Falkner voted in the negative feeling 
that the Board is setting an unsound precedent in taking such 
action, ... 
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On August 1, 1957, on rehearing, both applications were granted. 
On that day and at about 4:30 P.M. Member Wilson called Commis- 
sioner Falkner: 


“A. He said that he would like to have a meeting of the 
Board the next morning and withdraw his vote on the Meyer- 
land application. 

“Q. Did he indicate which application he wanted to with- 
draw on, or anything of that sort, sir? A. No.” 


The Commissioner advised Wilson to make arrangements with 
Member James and to come on down. On August 2 the Board met with 
all members present; however, when the matter of reconsidering the 
applications came on to be heard the Commissioner left the meeting 
and did not participate. The majority of the Board reconsidered the 
two applications and granted that of the Robinson group and denied 
that of the McCulloch group. 

We quote from the Minutes of the meetings of August 1 and August 
2 respectively: 

“Pursuant to the granting of a rehearing July 11, 1957, and the filing 
of additional briefs in support of the applications, the two applications 
filed under the names of Meyerland State Bank, Houston, Texas, and 
Meyerland State Bank, 4800 Beechnut Street, Houston 25, Texas, the 
first named being executed and filed with the Commissioner on March 
4, 1957, by Malcolm McCulloch et al and purporting to be an amendment 
to a previous application filed by Harris McAshan et al, and the second 
named being executed and filed with the Commissioner on February 15, 
1957, by T. A. Robinson, Jr., et al, the first named being sometimes re- 
ferred to as the ‘McAshan Application’ and the second named being 
sometimes referred to as the ‘Robinson Application,’ were presented 
to the Board. Both applications were considered and discussed at the 
same time and the evidence submitted by both parties in support of 
such applications was considered at such time, and after a full discussion 
of the applications and the evidence the vote was then taken. The 
Board proceeded to vote on the five factors of law as follows: 


“McAshan Application 





“James Wilson Falkner 
“1. Public necessity Yes Yes No 
“2. Adequacy of capital Yes Yes Yes 
“3. Volume of business No Yes Yes 
“4. Experience of officers 
and directors Yes Yes Yes 


Good faith Yes Yes Yes 
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“Robinson Application 
“James Wilson Falkner 


Public necessity Yes Yes No 

Adequacy of capital Yes Yes Yes 

Volume of business Yes Yes Yes 

Experience of officers 

and directors Yes Yes Yes 
“5. Good faith Yes Yes Yes 


“The five factors of law having been determined in the affirmative 
by majority vote in the case of both applications, both applications for 
a charter were approved and the Commissioner authorized to permit 
the applicants to open and operate the banks applied for as provided 
by law. 

2 oO co c o 

“The State Banking Board . . . convened in a special meeting at 
10:00 a.m. at the office of the State Banking Department, Austin, Texas, 
for the purpose of reconsidering the votes of the two applications filed 
under the name of Meyerland State Bank, Houston, Texas, each applica- 
tion showing that the location of the bank would be in Meyerland Plaza 
Sector of Houston, Texas; 

“Member Will Wilson made a motion to reconsider the votes by 
which both applications were approved on August 1. This motion was 
seconded by Member Jesse James and the motion carried by a majority 
vote, with Members Wilson and James voting in the affirmative and 
Member Falkner not voting. 

“Member James made a motion to grant the charter to the Meyerland 
State Bank . . . in accordance with the application executed and filed 
by T. A. Robinson. . . 

“A vote was called for upon the five factors of law as provided in 
Article 5, Chapter 3 of the Banking Code, which resulted in the follow- 
ing votes: 

“James Wilson Falkner 


Public necessity Yes Yes Not voting 

Adequacy of capital Yes Yes Not voting 

Volume of business Yes Yes Not voting 

Experience of officers 

and directors Yes Yes Not voting 
“5. Good faith Yes Yes Not voting 


The five factors of law having been determined affirmatively, Mem- 
ber Wilson then seconded the motion of Member James to grant this 
application for charter, with Members Wilson and James voting ‘Aye’ on 
this motion and Member Falkner not voting. The application for the 
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above charter having been approved, the Commissioner was instructed 
to permit the bank to open and operate as provided by law. 


“Member Wilson then made a motion to decline the application 
filed by Harris McAshan and others, later amended and filed by 
Malcolm McCulloch, .. . 

“A vote was called for upon the five factors of law as provided in 
Article 5, Chapter 3 of the Banking Code, which resulted in the 
following vote: 











“James Wilson Falkner 
“1. Public necessity Yes Yes Not voting 
“2. Adequacy of capital Yes Yes Not voting 
“3. Volume of business No No Not voting 
“4. Experience of officers 
and directors Yes Yes Not voting 
“5. Good faith Yes Yes Not voting 


“The factor of volume of business having been determined ad- 
versely, Member James seconded Member Wilson’s motion to decline 
this application and the application was declined with Members James 
and Wilson voting ‘Aye’ and Member Falkner not voting.” 

The State Banking Code, Arts. 342—101 to 342—911, Vernon’s Ann. 
Civ.St., provides a complete system of laws for the organization of 
State banks in this State. Art. 342-101. Art. 342—305 provides that 
charter applications shall be filed with the Commissioner on forms 
prescribed by him and makes further provisions relative to such filing. 
This article provides that: 


“In considering any such application, the State Banking 
Board shall, after hearing, determine whether or not: 

“1. A public necessity exists for the proposed bank. 

“2. The proposed capital structure is adequate. 

“3. The volume of business in the community where such 
proposed bank is to be established is such as to indicate profitable 
operation of the proposed bank. 

“4. The proposed officers and directors have sufficient bank- 
ing experience, ability and standing to render success of the 
proposed bank probable. 

“5. The applicants are acting in good faith. 

“Should the State Banking Board determine any of the above 
issues adversely to the applicants, it shall reject the application. 
Otherwise such Board shall approve the application and the 
Commissioner shall, when the capital has been paid in in cash 
and the franchise tax paid, deliver to the incorporators a 
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certified copy of the articles of association, and the bank shall 
come into corporate existence.” 


Art. 342-115 authorizes the Board to promulgate rules and regula- 
tions relative to the hearing of applications for State banks. 

The Board was authorized to consolidate the two applications for 
hearing in the proper dispatch of its business. 73 C.J.S. Public Ad- 
ministrative Bodies and Procedure § 118, p. 437. The most, if not all, 
of the evidence heard by the Board (except that pertaining to the 
proposed officers) on one application was necessarily relevant to the 
other and, as shown by the Minutes supra, the applications were voted 
on separately, the McAshan (McCulloch) application being voted on 
first at the August 1 meeting and second at the August 2 meeting. These 
votes were taken on the applications for rehearings for which the 
Board had neither rules nor regulations. 

The McCulloch group contend that their application was filed first 
and that under the rules of the Board it was entitled to be first con- 
sidered. They also say that for this reason their right to a bank is prior 
to the right of subsequent applicants. As supporting their argument they 
cite a resolution of the Board dated May 1, 1947, which provides: 


» 
“The first Wednesday of each month shall be the regular 


meeting date of the Board. 
“=. 
“All completed applications on hand that date shall be pre- 
sented in order of filing. 
“Il. 
“Hearings in respect to applications on hand shall begin 
promptly at 9:00 a.m. and continue in the order of filing dates 
until all hearings are completed.” 


Prior to August 2 the McCulloch application was voted on first; 
however, we are here concerned with motions for rehearings for which 
the Board had no rules or regulations. Be that as it may two applica- 
tions were pending before the Board and the evidence and briefs in 
behalf of each were also before the Board. 

The Board was authorized to consider the priority of the filing of 
the applications but it could not make such priority the controlling factor 
in arriving at a final decision as between them. Kentucky Broadcasting 
Corp. v. Federal Communications Com’n, 84 U.S.App.D.C. 383, 174 
F.2d 38. 

The Board was not only authorized but it was its duty to decide 
whether both applications should be granted or both rejected or 
whether one should be granted and the other rejected and, if so, which 
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one. In these respects the Board is vested with discretion in deciding 
from the evidence the five elements set out in Art. 342—305, supra, and if 
any of such elements are found adversely to the applicant the application 
must be rejected. In any event the most that appellants’ contention 
supports is a right to a first decision, it cannot create a right to a bank 
if the proof as to any one of the prescribed elements fails. It will be 
noted that the element “Volume of business” received a negative vote 
on August 2. This vote then required the McCulloch application to 
be denied. Art. 342—305, supra. Also it will be noted that Member 
James cast a negative vote on that element August 1 when the 
McCulloch application was considered and on that date all members 
voted affirmatively on that element as to the Robinson application. These 
facts suggest that on August 1 two members of the Board were of the 
opinion that there was a sufficient volume of business in the area to 
justify two banks but Member James was of the opinion that such 
would justify granting the Robinson application but not McCullochs’. 
This also suggests that James was influenced not alone by the volume 
of business but rather by to whom was it available and that he con- 
cluded that it was available to the Robinson group but not to the 
McCulloch group in an amount to indicate profitable operation of a 
bank by that group. It is not our province to search out reasons 
that prompted a member to vote as he did but only to determine 
whether there is evidence to support the vote. 


The evidence shows that T. A. Robinson had an important, if not 
the major, part in the development of the Meyerland area and that he 
together with Mr. Meyer, the original owner of the land constituting 
Meyerland, started development of the area and that he had long 
contemplated establishing a bank there. As Member Wilson stated it, 
Robinson furnished “the risk capital.” If this evidence prompted 
Member James to consistently vote in favor of the Robinson application 
on the element of volume of business and against that element on the 
McCulloch application we cannot say that the evidence does not support 
his view. The same must be said of Member Wilson who changed 
his mind on August 1 and voted with James on August 2. 


If we should agree with the McCulloch group that there was a 
volume of business in the area sufficient to support one bank, that their 
application was first filed with the Board and that it had priority for 
consideration by the Board we cannot set aside the order of August 2 
on those grounds alone. We think they must not only show the exist- 
ence of such volume of business as would justify granting their applica- 
tion but also must convince the Board and secure its favorable finding 
on that element. Otherwise the Board would have no discretion as to 
the merits of applications or the facts developed by the evidence at 
the hearing but its action would be controlled by the order of the filing 
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of applications which according to McCulloch’s view would preempt the 
right to a bank in the area to the exclusion of subsequent applications. 


The McCulloch group were entitled to have their application con- 
sidered and disposed of. This was done and they failed to discharge 
their burden of securing affirmative findings on the five required 
elements set out in Art. 342—305, supra, and failing in this that article 
made it mandatory that their application be rejected. 


We hold that the procedure of August 2 and the order of disposing 
of applications on that date did not deny substantial rights to McCulloch. 


The validity of the August 2 order must be tested by the control of 
the Board over its order of August 1. As noted supra all parties, by 
participating without question in rehearings had on the order of June 20, 
have assumed that the Board had jurisdiction to reconsider its prior 
orders. This is true even though the Board had no rules or regulations 
as to setting aside its prior orders. The Commissioner was of the 
opinion that the proper method of review of the order of June 20 was 
by appeal under Art. 342—115 rather than by motion for rehearing. He 
appears to have been of the same opinion on August 2, however he 
participated in the hearings on August 1. 


The order of August 1 had been voted but it had not been entered 
in the Board’s Minutes when Wilson called for its reconsideration, 
neither had it been so entered on August 2. Articles of association had 
not been delivered and rights under the August 1 order had not vested. 


The contention of McCulloch to the effect that the Board lost 
jurisdiction of its August 1 order and could not reconsider it on August 
2 is not consistent with that group’s position, as well as the position 
of all other parties except the Commissioner, as to the order of June 
20. The McCulloch group do say that on August 1 the Commissioner, 
by telegram, notified them of the Board’s action of that date. We find 
nothing in the Code prescribing such act as a duty of the Commissioner 
and do not find anything in the record to suggest that such notice 
was given by order of the Board. This then was a voluntary act of 
the Commissioner and not the act of the Board. 


It is necessary to decide whether the August 1 order became final 
prior to the August 2 order. In South Taylor County Independent 
School District v. Winters Ind. Sch. Dist., 151 Tex. 330, 249 S.W.2d 
1010, 1012, the court said: 


“The rule is generally accepted that officers of a board or 
of a department have the power to rescind an action of theirs 
on a matter that has not become final. Any other rule would 
deprive such officers of the power to modify or rescind an order 
once made, no matter how erroneous or unwise it might be.” 
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The rule applicable here is stated by Judge Speer in his Law of 
Banks and Banking in Texas, Sec. 28, to be that: 


“The Banking Board may rescind its order approving and 
authorizing the delivery of a charter at any time before the 
actual delivery has been made by the Commissioner.” 


Here no charter had been delivered. 

It must be said that the Board is an administrative agency authorized 
by the Legislature to exercise quasi judicial powers in hearing and 
determining applications for State bank charters. As such administra- 
tive agency then the Board had the right to reconsider its decision if 
such decision had not become final. South Taylor County Independent 
School District v. Winters Ind. Sch. Dist., supra. The Code does not 
deny this right to the Board but gives it the right to promulgate rules 
and regulations to govern its proceedings. Art. 342—115, supra. With- 
out promulgating such rules the Board at the instance of the parties here 
had established a precedent for reconsidering its prior action. Order 
of June 20. 

The order of August 1 had not become final on August 2, rights 
under it had not vested and to this extent it was interlocutory and the 
Board had not lost jurisdicition over it. Authorities, supra. 42 Am.Jur., 
p. 535, Sec. 174. 

The August 2 meeting of the Board was called August 1 and if the 
Board’s jurisdiction in the exercise of its quasi judicial functions is 
subject to the rule applicable to courts its jurisdiction over its order of 
August 1 was not lost. A court has “authority on its own motion, and 
without notice to the interested parties, to set aside the judgment 
rendered at the same term. Cohen v. Moore, 101 Tex. 45, 104 S.W. 
1053.” Brannon v. Wilson, Tex.Civ.App., 260 S.W. 201, 203; Dazey v. 
Dazey, Tex.Civ.App., 265 S.W.2d 166. 

It is our opinion that notice was not necessary for the Board to 
rescind its action of August 1; that the action of the majority of the 
Board constituted action by the Board, and that the negative finding 
of the majority as to volume of business required that McCulloch’s 
application be rejected. 

What has already been said is sufficient to show that all parties 
here contend that the Board’s finding of public necessity for one bank 
in the Meyerland area is reasonably supported by substantial evidence. 
Therefore there is no contested issue as to that matter before us. We 
have already discussed evidence sustaining the negative finding of the 
Board on August 2 as to volume of business and we have sustained the 
Board’s order of date. This order rescinded the order of August 1 and 
for which reason that order does not exist and is not before us for 


aw of 


nd 
he 


orized 
¥ and 
ristra- 
ion if 
ndent 
2s not 
rules 
With- 
; here 
Order 


rights 
d the 


n.Jur., 


if the 
ms is 
ler of 
, and 
zment 
S.W. 
rey V. 


rd to 
f the 
nding 
loch’s 


arties 
bank 
lence. 

We 
f the 
d the 
l and 
is for 


BANKING BOARD’S DISCRETION 241 


review. This holding requires that the appeal in Cause No. 10,587 
be and it is dismissed. 

There is brought forward as a part of the statement of facts in Cause 
No. 10,587 the proceedings had in Robinson’s applications for temporary 
and mandatory injunctions had on September 17 and 18, 1957. Both 
applications were denied. The Robinson group have filed their motion 
to strike this evidence. In view of our dismissal of the appeal in Cause 
No. 10,587, the motion is dismissed. 

The judgment of the trial court is reversed and judgment is here 
rendered sustaining the August 2, 1957 order of the Board. 

No. 10,587 Dismissed. 

No. 10,584 Reversed and rendered. 

HUGHES, Justice. 


I respectfully dissent. In my opinion the McAshan group alone is 
entitled to receive a charter for the “Meyerland State Bank.” 

It filed its application first. Its application was approved first and 
no legal or equitable reasons are found by me to justify the Board in 
vacating these priorities. 

The majority of the Board having done just that it is my opinion 
that such action is arbitrary. 

A time honored equitable maxim is: “Where there are equal equities, 
the first in time shall prevail.” 17 Tex.Jur. p. 37. 

More important however is the modern rule applicable to the specific 
problem here found in Michie on Banks and Banking, Vol. 1, pp. 126-- 
127: 

“It is generally held that when there has been a compliance 
with the statutory and constitutional prerequisites for the organ- 
ization of a bank, then the duty of the state officer to issue the 
certificate is ministerial and he cannot refuse to grant the 
charter . . . Even where equally meritorious applications for 
charter for several banks in the same community are pending 
before the charter board at the same time, and the charter board 
determines against the necessity for more than one bank, there 
is still no discretion; the application first presented should be 
granted.” (Italics mine.) 


See also Schaake v. Dolley , 85 Kan. 598, 118 P. 80, 87, 37 L.R.A.,N.S., 
877, where the Kansas Banking Board applied the same principle and 
the Court in sustaining its action stated: 


“Two equally deserving applications were pending before the 
charter board at the same time. The statute makes no provision 
for a choice in such cases, and the charter board did right in 
granting the one first filed.” 
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At a Board meeting on May 2, 1957, Commissioner Falkner, in the 
presence of the full Board and the McAshan and Robinson groups, stated 
in regard to these applications: 


“ 


. we had two applications for charters in the same 
location, that is, the Meyerland area, and the application which 
was filed first would be heard first.” 


On June 20, 1957, another Board meeting was held regarding these 
applications and the official Minutes of that meeting reflect: 


“Mr. Falkner reminded the Board that because the McAshen 
application was filed first, it should be presented and acted on 
first, and the application was presented to the Board.... A vote 
was called for on all the factors... . 

“The application filed by T. A. Robinson and his group was 
then presented to the Board.” 


This procedure by the Board was in strict accordance with its rules 
one of which provides: 


“All completed applications on hand that date [meeting date] 
shall be presented in order of filing.” 


This order of procedure was scrupulously observed by the Board as 
to these applications until the meeting of August 2 when the Board 
acted in the absence of its Chairman and considered the Robinson 
application first. This variance was fatal to the McAshan application 
because with the Robinson application approved a negative vote on 
the McAshan application followed as a necessary consequence since 
all members of the Board were then of the opinion that approval of 
only one application was authorized. See analysis of voting in majority 
opinion. 

The Board by such action established conclusively, in my opinion, the 
validity of the August 1 approval of the McAshan application and the 
invalidity of the August 1 approval of the Robinson application. 

There was no change in the evidence or other circumstances surround- 
ing these applications between August Ist and August 2nd. 

On August 2nd Commissioner Falkner branded the August Ist action 
of the Board as “ridiculous.” 

On August 2nd Board Member Attorney General Wilson stated: 


“Obviously, but one bank can be successful because of a lack 
of a volume of business to support more than one bank. ... I 
do not feel that there should be more than one bank at this 
place.” 
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Board Member Treasurer Jesse James has consistently voted against 
authorizing the creation of two banks. 


By formal pleading filed herein the Board has stated: 


“Defendant Board . . . had an obligation and duty to re- 
consider such order of August 1 as soon as practicable in view 
of the fact that the Defendant Board regarded such order as a 
mistake in that it proposed to approve applications for charters 
for two banks with the identical same name located approximately 
across the street from each other in the same community where 
the evidence indicated the need for only one such bank at that 
time.” 


I agree with the Board that it made a mistake on August Ist; I also 
agree with the Board that it had, on August 2nd, the authority to correct 
this mistake.? 

I only disagree with the Board on where the mistake occurred or 
the manner in which it was corrected. 

The only mistake the Board made on August Ist was in granting 
the Robinson application. 

As heretofore stated this conclusion is reached by analyzing the 
action of the Board alone. 

Assuming, as I do, that the Board was factually correct on August 
2nd in granting the Robinson application and then in denying the 
McAshen application solely because the volume of business was in- 
sufficient it necessarily follows, the evidence being unchanged, that 
on August Ist the Board was factually correct in approving the 
McAshan application and factually wrong in approving the Robinson 
application. 

This error, being to me conclusively demonstrated, should be cor- 
rected and the only remaining question is: How? 

The method used by the Board was to invalidate the valid order and 
validate the invalid order. 

This strange and otherwise inexplicable procedure is accounted for 
by General Wilson who stated: 


“Obviously, but one bank can be successful because of a lack 
of a volume of business to support more than one bank. Both 
groups are equally balanced in experience, capital, banking 
judgment, and good character. In deciding which should have 
the application, I am motivated primarily in voting for the 
Robinson group on the grounds that Robinson furnished the 
risk capital to develop the shopping center.” 


1 Laws of Banks and Banking, Sec. 28, by Judge Ocie Speer (1952); Handlon v. 
Belleville, 4 N.J. 99, 71 A.2d 624, 16 A.L.R.2d 1118. 
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The Board has adopted a policy, currently in effect, with regard to 
its consideration of bank charter applications a part of which is: 


“We deem it advisable to record herein the fundamental 
position of the Department of Banking on the subject of charter 
application. ... Our authority in the premises must be limited 
by a careful consideration of all factors which are enumerated 
in the law; but, as stated, we must not go beyond that enumera- 
tion.” 


The reason assigned by General Wilson is not one which has statutory 
authority. See pertinent provisions of Art. 342—305, V.A.C.S., majority 
opinion. 

Personalities are properly considered by the Board only in determin- 
ing the matters mentioned in numbers (4) and (5) of the statutes and 
as to which both groups received favorable determinations by the Board. 

Personalities of the applicants or proposed officers are completely 
foreign to the showing required under No. 3 of the statutes as to the 
volume of business in the community where the proposed bank is to 
operate. 

Having quoted General Wilson’s reason for his August 2nd votes it 
is proper to quote from the McAshen group brief its position on the 
equities referred to by General Wilson: 


“The evidence is undisputed that the Meyerland corporation 
owns the Meyerland Shopping Center and the land comprising the 
Meyerland residential area; the stock of this corporation is 
owned by George Meyer's five children and T. A. Robinson, Jr., 
the Meyers holding 79!/. percent. Of the five Meyer children, 
three are shown as stockholders in the McAshan group and have 
been quite active in the organization of the McAshan bank. T. 
A. Robinson, Jr.—holder of 20/2 percent of the Meyerland Cor- 
poration stock—is the only backer of the Robinson bank among 
the people owning the Meyerland Corporation, the entity which 
furnished the ‘risk capital’ to develop the shopping center.” 


It is my opinion that the action of the Board on August 2nd was 
legally arbitrary in the sense that it is unsupported by and contrary 
to law and established legal principles. 

I would, as heretofore indicated, enter judgment sustaining the 
McAshan application and rejecting the Robinson application. 
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Conversion of Savings Bank Into Stock Corporation 


Savings banks throughout the country are watching with 
great interest the program recently adopted by the Society for 
Savings Company in the city of Cleveland looking toward its 
conversion, by virtue of a plan of reorganization, into a publicly- 
owned banking stock corporation doing a savings and com- 
mercial banking business. 


Action has been instituted to obtain court approval for the proposed 
method for distributing the equity interest to savings depositors resulting 
from the unification of Society for Savings and Society National Bank. 
For this purpose James A. Weeks, Senior Partner, Thompson, Hine & 
Flory, Society legal counsel, has filed with the Common Pleas Court a 
“Petition for Judicial Supervision of Proceedings in Dissolution.” 

This court action follows the plan set forth when, at the close of 
business on December 31, 1958, Society National Bank acquired the 
assets and assumed the deposit and other liabilities of Society for Savings. 

It is understood that no determination has been made as to whether 
the ultimate distribution to the depositors of the Cleveland Society 
for Savings of stock in the successor bank will be held taxable income 
to the depositors. 

Under the unification plan Society National Bank issued 118,900 shares 
of its capital stock to a newly formed corporation, Society for Savings 
Company in the City of Cleveland, in exchange for 287,581 shares of 
this new company. This number of shares (287,581) was determined 
by dividing $1,000.00 into the total deposit liability ($287,580,069) of 
the Society for Savings as of the close of business on December $1, 1958. 
One share represents one thousand dollars of savings deposits in old 
Society for Savings at close of business, December 31, 1958. 

All of Society for Savings Company common shares have been 
deposited under a ten year voting trust agreement. The Trustees of 
old Society for Savings are the voting trustees under this agreement. 
Ownership of these shares is evidenced by voting trust certificates. 

As part of the court proceedings, a plan for distribution of these 
voting trust certificates, which represent the surplus of the old Society 
for Savings as of December 31, 1958, was submitted for approval of the 
courts. 

These savings depositors number approximately 317,000 persons, of 
whom approximately 150,000 are school children. The Petition asserts 
that only these persons are believed entitled to share in the surplus 
and none other. 

The Plan for Distribution submitted for court approval also provides: 








246 THE BANKING LAW JOURNAL 


That the savings depositors as of the close of business December 31, 
1958, and no other persons are the beneficial owners of and are entitled 
to receive distribution of the surplus of old Society. 

These depositors should share in the distribution of the surplus 
in the proportion which their savings accounts bear to total savings 
at the close of business December 31, 1958. 

Each qualified depositor shall be entitled to receive at the date of 
distribution, Voting Trust Certificates for shares of Society for Savings 
Company. Scrip certificates will be given for fractions, computed at 
the rate of one-thousandth of a Voting Trust Certificate (for one share 
of stock) for each $1.00 of deposit balance as of the close of business 
on December 31, 1958. 

Voting Trust Certificates shall not be issued for less than one full 
share of Society for Savings Company common stock. Scrip certificates 
shall be issued for all fractional interests in a Voting Trust Certificate. 

All such scrip certificates shall be in unregistered form, negotiable 
by delivery only and exchangeable at any time within three years after 
distribution, for Voting Trust Certificates for whole shares when tendered 
for exchange in such amounts as aggregate one or more whole shares. 

This plan may be modified or amended prior to distribution by a vote 
of not less than two-thirds of the members and trustees of Society. 

After final approval is given, each depositor shall be entitled to 
receive voting trust certificates and or scrip certificates. These will 
be issued upon presentation of his or her savings passbook evidencing 
his or her rights. 

The Petition closes with a request that the court take jurisdiction in 
this action and take all such action as may be necessary to consider 
and pass upon the plan. 

In his affidavit supporting the motion to advance, Mr. Mervin B. 
France, Society President, points out that many persons believed en- 
titled to share in the distribution are executors or administrators of 
estates of deceased persons, guardians or other fiduciaries, and persons 
of advanced age. Further that the proper administration and settlement 
of these estates will be delayed pending the determination of the ques- 
tions raised in these proceedings. Mr. France requests that this 
matter be determined at an early date. 

Mr. France in his affidavit stated, “That by virtue of the large 
number of persons involved, the due and proper administration of 
justice would be advanced if such questions could be determined at 
an early date.” 

It is understood that two suits have been entered in opposition 
to the unification plan. Presumably these suits question the fairness of 
the method selected for the distribution of the stock in the surviving 
bank. 
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FEDERAL BANKING LAWS 
By F. GLOYD AWALT of the Washington, D. C. Bar 


Notes from Washington pertaining to federal banking legislation 


and the regulation of banks by supervisory agencies. 


Legislation 


An inclination of this Congress to the amending of the Fed- 
eral Reserve Act, as it relates to reserve balances required to be 
maintained by member banks, has been evidenced by the intro- 
duction of several bills. The first of these, H. R. 1032, intro- 
duced by Mr. Multer, would vest the determination of such 
reserve balances in the Board of Governors of the Federal Re- 
serve System. The bill provides that the Board shall base such 
determination upon the capital, surplus, undivided profits and 
deposits of member banks; shall be so fixed as to equalize such 
requirements, so far as practicable, between the various member 
banks on the basis of protecting stockholders and depositors; 
and shall be so fixed as to avoid creating unfair competitive 
positions between member banks because of differentials in 
reserve requirements. It also provides that differences in re- 
serve requirements applicable to member banks shall not be 
based in whole or in part upon the location of such banks. 


S. 860, introduced by Mr. Proxmire, would permit member 
banks to count all or part of their currency and coinage as 
reserves. 


S. 1120, introduced by Mr. Robertson, would make three 
changes in the present law: (1) it would authorize the Fed- 
eral Reserve Board to permit member banks to include all or 
part of their vault cash holdings in their required reserves; (2) 
it would change the reserve requirement for demand deposits 
of central reserve city banks from the present range of 13 to 
26 percent to a range of 10 to 20 percent, the same range as 
reserve city banks; and (3) it would give the Board more flex- 
ible authority to permit individual member banks in central 
reserve or reserve cities to carry reserves at the lower require- 
ment levels specified for reserve city or country banks. 
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Mr. Robertson has also introduced a bill, S. 1062, which 
would amend subsection (c) of section 18 of the Federal De- 
posit Insurance Act to provide that no insured bank shall merge 
or consolidate with any other insured bank or, either directly 
or indirectly, acquire the assets of, or assume liability to pay 
any deposits made in, any other insured bank without the prior 
written consent of (1) the Comptroller of the Currency if the 
acquiring, assuming, or resulting bank is to be a national bank 
or a district bank, or (2) the Board of Governors of the Federal 
Reserve System if the acquiring, assuming, or resulting bank is 
to be a state member bank (except a district bank), or (3) 
of the Corporation if the acquiring, assuming, or resulting bank 
is to be a nonmember insured bank (except a district bank). 
In granting or withholding consent the appropriate agency shall 
consider, in addition to the factors enumerated in section 6 of 
the Act, whether the effect of the merger, consolidation, ac- 
quisition of assets or assumption of liabilities may be to lessen 
competition unduly or to tend unduly to create a monopoly, 
and, in the interests of uniform standards, it shall not take action 
as to any such transaction without first seeking the views of each 
of the other two banking agencies with respect to such question. 
It also provides that the appropriate agency may request the 
opinion of the Attorney General. 

The provisions of S. 1062 are identical to those contained in 
the illfated Financial Institutions Act of 1957. 


Mr. Celler has introduced a similar bill, H. R. 4155, in the 
House. The major differences between the two bills are that 
Mr. Celler’s bill provides that the appropriate agency must 
consult the Attorney General before granting consent, and he 
uses the term “substantially to lessen competition,” rather than 
“lessen competition unduly.” 


Mr. Multer has introduced a bill, H. R. 1035, designed to 
protect the integrity and independence of national banks by 
strengthening the laws relating to ownership of stock in such 
banks. He proposes to amend section 5146 of the Revised 
Statutes, which relates to the qualifications of directors of na- 
tional banking associations, to provide that a director shall not 
be considered to be the owner of stock if anyone holds an option 
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to buy such stock, or if any agreement exists which in any man- 
ner restricts, proxies or impairs his right to vote such stock, or 
which restricts in any manner the director's right to sell or 
otherwise dispose of such stock. The bill further provides that 
at least two-thirds of the outstanding shares of stock of each 
national banking association shall be owned by natural persons 
in their own right; that if more than one-third of the shares of 
stock of any national banking association are owned on the date 
of enactment of this Act by persons other than natural persons, 
the excess shares shall be sold or otherwise transferred within 
one year after such date to natural persons in accordance with 
rules and regulations to be prescribed by the Board of Governors 
of the Federal Reserve System; that the stock of any national 
banking association owned in fact by or for the account of any- 
one other than a natural person, or pledged to or optioned for 
sale to anyone other than a natural person, shall have no voting 
rights; and that every director of every national banking as- 
sociation shall, before entering upon his duties as such director, 
execute and file with the association his oath that he owns in his 
own name and right, absolutely and without reservation, the 
requisite number of its shares of stock, purchased with his own 
money or inherited by him, as the case may be, and that the 
same has not been pledged, hypothecated, or encumbered in 


any manner or optioned for sale. 


Mr. Pelly has introduced a bill, H. R. 1048, to amend section 
9 of the Federal Reserve Act so as to eliminate the requirement 
that approval of the Board of Governors of the Federal Reserve 
System or the Comptroller of the Currency be obtained before 
any state member bank may establish any branch and before 
any state bank hereafter admitted to membership may retain 
any branch established after February 25, 1927, beyond the 
limits of the city, town, or village in which the parent bank is 
located. 


Mr. Dingell has introduced a bill, H. R. 2867, to amend the 
Internal Revenue Code so as to repeal the provision imposing 
the excise tax on the use of safe-deposit boxes. 

H. R. 3889, a bill to provide that abandoned deposits in 
certain banks shall escheat to the respective states in which 
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such banks are located, was introduced by Mr. Boyle. The 
bill provides that a deposit shall be considered an abandoned 
deposit in any fiscal year if it is a deposit (1) which has not 
been increased or decreased, or on which interest had not been 
credited at the request of the depositor, within the twenty- 
year period ending with the close of such fiscal year; (2) with 
respect to which there are no known claimants other than the 
depositor; and (3) the depositor of which cannot be reached 
either by registered letter directed to his last known address or 
by advertising. It requires that each bank shall publish at the 
end of each fiscal year, by publication once a week for three 
weeks in a newspaper of general circulation within the area in 
which the bank is located, a list of all deposits held by it which 
are considered abandoned, and that such list shall contain the 
name of the owner of each such deposit, his last known address, 
the amount of the deposit, and such other information as might 
be of assistance in locating the owner of the deposit. If, upon 
the expiration of six months from the date of the last publica- 
tion any deposit included in the list has not been claimed, such 
deposit shall escheat to the state in which the bank is located. 
Thereafter such bank shall be relieved of all liability with 
respect to such deposit. 


Mr. McIntire has introduced a bill, H. R. 4590, to amend 
section 24 of the Federal Reserve Act to provide that the exist- 
ing restrictions on the amount and maturity of real estate loans 
made by national banks shall not apply to certain loans which 
are guaranteed or insured by a state or a state authority. 


CHECKS AND NOTES 
FOR BANK TAX MEN 


By ALLAN J. PARKER of the New York Bar 


Monthly Report of New Developments and Comments 
affecting the Income Taxation of Banks 


Bank Pension Plans—Prohibited Transactions— 
Funds on Deposit with Itself 


Under I.R.C. Section 503(a)(1) an employees’ pension 
trust forfeits its tax exemption if it engages in a prohibited 
transaction. The term prohibited transaction is defined to 
include a transaction in which the employees’ trust lends any 
part of its income or corpus to its creator without adequate 
security and interest. 

Under the Revenue Ruling 59-29, however, this prohibi- 
tion is not directed against the maintenance of pension funds 
on deposit in an ordinary checking account in the bank creating 
the trust for a reasonable period pending investment or ex- 
penditure for other appropriate purposes. 


Liability of Transfer Agent for Documentary Stamp Taxes 


Under the provisions of 1.R.C. Section 4384 the docu- 
mentary stamp tax shall be paid by any person who makes, 
signs, issues or sells any of the documents subject to the tax 
or for whose use or benefit the documents are made, signed, 
issued or sold. Thus, liability is imposed on any of the parties 
to the transaction, including a transfer agent. 


However, failure to affix necessary stamps does not in- 
validate the transfer or create a lien against the securities sub- 
ject to tax. Moreover, a transfer agent is not liable for the 
tax incurred on any transfer of securities made prior to the 
one he is requested to effect and to which he was not a party, 
as transfer agent or otherwise. 


It is suggested that if there is patent evidence of an error 
with respect to the affixing of stamps in a prior transaction, 
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the transfer agent may, as part of his service, bring the matter 
to the attention of the responsible parties in order that appro- 
priate action may be taken. Rev. Rul. 59-3, 1959-2 I.R.B. 21. 


Sick Pay Exclusion for Bank Executive 


Occasionally a bank executive or other employee who has 
continued his employment beyond the usual retirement age 
will become ill under such circumstances that his eventual 
return to work is at best problematical. In Jackson v. United 
States, 59-1 U.S.T.C. Par. 9171 the vice president of a bank, 
aged 75, was unable to perform any substantial services for 
the last year or more of his life. Because of his age he was 
not eligible for benefits from the bank’s regular pension plan. 


He retained his title as vice president, but his annual salary 
was substantially reduced to $4,800, an amount approximately 
equivalent to what he would have received as a pension. This 
amount was designated on the bank’s books as a “pension” 
but the employee never resigned as vice president and was re- 
elected to that office by the bank’s board of directors the fol- 
lowing year. 


Under these facts the directors did not intend to pension 
off this employee despite the unfortunate use of that term. His 
compensation constituted sick pay excludable under I.R.C. 
Section 105(d), not taxable income. 


Action to Quiet Title Against Tax Lien 


Although this case did not involve a bank, it raises the 
interesting question of when an action will lie to quiet title 
to real property against which a federal tax assessment has 
been recorded, constituting a cloud on title. A partner in a 
Nevada gambling establishment was held liable by the In- 
ternal Revenue Service for withholding and cabaret taxes as- 
sessed against the partnership. The assessment list, however, 
did not contain his name other than generally naming “the 
partners” in the gambling establishment. The taxpayer im- 
mediately withdrew from the establishment when he learned 
that he was considered anything other than a limited partner. 
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This assessment was recorded as a lien against real 
property owned by the taxpayer. On taxpayer’s motion it 
was held that under the circumstances an action to quiet title 
would lie against the United States in the Federal District 
Court. The taxpayer was not seeking to determine his tax 
liability indirectly, but simply to determine the fact that no 
valid assessment ever was made against him since he was never 
named in the assessment. It followed that the Government 
did not have any lien against his property and an order was 
entered to this effect, without in any way restraining any sub- 
sequent assessments of the same taxes or any action to collect 
the alleged underlying tax obligations from the taxpayer. 
Coson v. United States, 59-1 U. S. T. C. Par. 9168 (S.D. Cal. 
1958). 


RECENT DEVELOPMENTS IN FEDERAL 
TAX LIENS AND LEVIES 


Equitable Assignments—Priority Over Federal Tax Lien 


As has been often noted, under I.R.C. Section 6821, an 
unpaid tax assessment constitutes a lien against all of the 
delinquent taxpayers’ property and rights to property. A 
limited class of mortgagees, pledgees, purchasers and judgment 
creditors are protected from this otherwise secret lien of the 
Government’s unless it is recorded by the Government be- 
fore the mortgage or similar property interest arises. I.R.C. 
Section 6323(a). 

A substantial number of federal tax cases affecting banks 
deal with the questions of fact and law arising in determinations 
of whether the bank comes within one of these protected cate- 
gories. In the recent case of Davis v. J. W. Bateson Co., Inc., 
59-1 U. S. T. C. Par. 9134 (W.D. Ky. 1957) the court held 
that an equitable assignment to a bank of accounts receivable, 
predating the federal tax assessment, was sufficient to bring 
the bank within the protected class of mortgagees or pledgees. 
The fact that the accounts receivable which were assigned 
were not existing at the time of the transfer was held to be 
immaterial, as an equitable assignee of a fund to be acquired 
in the future has a lien thereon as soon as the fund comes into 
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existence, and the lien relates back to the date of assignment. 
Query as to the effect on this case of the Supreme Court’s 
decision in United States v. R. F. Ball Construction Co., 355 
U. S. 587 (1958), holding an assignment to secure a possible 
future liability was not protected as a mortgage or pledge. 

In Duncan v. Criss Cross Publications Inc., 59-1 U.S.T.C, 
9149 (W.D. Okla. 1958) the court found as a fact that ac- 
counts receivable had been validly assigned to a factor before 
the federal notice of lien was filed. 

The law gives even greater protection from federal tax 
liens to purchasers of securities. Despite the fact that the 
Government’s notice of lien may be recorded, under I.R.C. 
Section 6323(c) (1), a purchaser, mortgagee, or pledgee of a 
“security” takes priority over the tax lien unless he has actual 
notice of the lien, as opposed from constructive notice derived 
from the recordation of the Government’s notice of lien. The 
burden of proof is on the Government. Where a taxpayer 
pledged stock to his daughter as security for loans, although 
it was shown that the daughter knew her father was delinquent 
in taxes, this still was insufficient evidence to establish actual 
knowledge of the existence of the lien for taxes on the part of 
the daughter. United States v. Hartsell, 59-1 U.S.T.C. Par. 
9162, aff'd 58-1 U. S. T. C. Par. 9184, 6th Cir. 1958, (E.D. 
Mich. 1958). 
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BANKING BRIEFS 


Digest of current decisions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions 


Delay in Filing Chattel Mortgage Held Not to be Unreasonable 


Brown v. Atlantic Bank of New York, United States Court of Appeals, 
Second Circuit, October 22, 1958 


Chattel mortgages executed by a mortgagor which later became 
bankrupt were valid liens against the bankrupt estate even though they 
were not filed until seven days after they were executed. The court 
reasoned that what constitutes a reasonable time for filing must be 
determined by the facts in each case and in this case there was nothing 
to show that a seven day delay was unreasonable. For similar de- 
cisions see B.L.J. Digest (Fifth Edition) § 869. 


Bank Liable on Insurance Policy 
Jones v. Bank of Kodiak, United States District Court, 162 F.Supp. 751. 


Where a bank accepted insurance premiums from a conditional buyer 
of a boat and the receipts for the premiums indicated the buyer’s in- 
terest in the boat was protected when in fact it was not, the bank was 
liable to the buyer for the face amount of the insurance policy less 
the balance due under the contract. For similar decisions see B.L.]. 
Digest (Fifth Edition) § 1357.5. 


Mortgagee Recovers Against Controlling Officer’s Company 


Fitzgerald v. The Central Bank & Trust Company, United States Court of Appeals, 
Tenth Circuit, 257 F.2d 118 


In order to prevent fraud, injustice and wrong a federal Circuit 
Court of Appeals has ruled that a mortgagee is entitled to participate 
in the proceeds of the sale of property of a bankrupt mortgagor even 
though the trustee in bankruptcy claimed the mortgage was based on 
the obligation of the corporate mortgagor's controlling officer doing 
business as a separate company, where it was shown that the business 
of the corporate mortgagor and the officer’s company were so inter- 
locked that the mortgagee was entitled to disregard the separateness 
of identity of the two companies. For similar decisions see B.L.]. Digest 
(Fifth Edition) § 884. 
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Assignee of Unrecorded Conditional Sale Contract Can Recover in 
Another State 
Capital Lincoln-Mercury, Inc. v. General Motors Acceptance Corporation, 
Florida District Court of Appeal, October 14, 1958 

The assignee of an unrecorded conditional sale contract covering a 
motor vehicle in Massachusetts was permitted to recover from a dealer 
for conversion of the vehicle in Florida where the conditional buyer had 
obtained a Florida certificate of title which did not reveal the lien of 
the conditional sale contract and then sold the vehicle to the dealer. 
Even though the contract was not recorded in Massachusetts recovery 
was permitted because the contract was valid in Massachusetts with- 
out recording and Florida does not require as a condition of comity 
between two states that the law of another state require recording of 
an otherwise valid lien. For similar decisions see B.L.J. Digest (Fifth 
Edition) § 1357.5. 


Mortgagee Protected Under Insecurity Clause of Mortgage 
Monson v. Pickett, Minnesota Supreme Court, November 28, 1958 


The holder of a mortgage on hardware merchandise may maintain 
an action in replevin to recover possession of the mortgaged property 
which was being sold by the mortgagor at a “close-out” sale where 
such sale was making the loan insecure, even though there had been 
no default under the loan and the inventory requirements of the mort- 
gage were being complied with. For similar decisions see B.L.J. Digest 
(Fifth Edition) § 876. 
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BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New legislative and regulatory developments affecting small loan 
and finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the country, 
include the following: 


ALABAMA: Enactment of a “reasonable, workable and fair small 
loan act” in the state is being sought by the Alabama Junior Bar 
Association. 

The group’s small loan committee, at an organizational meeting in 
Montgomery, called Alabama’s present law covering small loan firms 
“a fraud upon the people.” 

Committee Chairman Euel A. Screws Jr. pledged support to Governor 
Patterson and State Attorney General MacDonald in an effort to work 
out a solution. 

Screws said his committee felt a new law should be patterned after 
the uniform small loan act drafted by the Russell Sage Foundation and 
adopted by some 36 states. He said the Harris Act, under which 
Alabama small loan firms now operate, “is not realistic.” 

The committee also urged formation of a citizens committee to 
support the proposed legislation. It adopted a resolution calling for 
a law that would have “an all-inclusive rate section with no allowances 
for ‘add on’ charges of any kind, such as service charge, life, health or 
accident insurance, renewal charges, or ‘tie-in’ sales.” 

The new law, the resolution said, should also include a penalty section 
providing for forfeiture of principal and interest for loans made in 
violation of the law, along with provisions for the suspension of licenses 
and for imprisonment. 

It was further urged that the new act should provide for “opening 
the records of the Bureau of Small Loans for public inspection.” 


ARIZONA: An Arizona legislative proposal would license and regu- 
late those who sell automobiles on time. Sponsored by the State Senate 
committee on county affairs, the measure would require full disclosure of 
financing charges, including insurance. 


CALIFORNIA: A bill intended to correct abuses in retail credit and 
installment sales financing was introduced in the California legislature by 
Assemblyman Jesse Unruh, Los Angeles County Democrat, and others. 

Listed as Assembly Bill No. 500 and supported by Governor Brown, 
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the bill would provide in all credit transactions involving $50 or more: 

A contract may not contain any blank spaces when signed by the 
buyer; a contract must contain a warning in large type to the buyer not 
to sign before reading it; a contract must set forth clearly the cash price, 
the amount of the down payment and allowance for goods traded in, 
type of insurance coverage and other details; and if there is an insur- 
ance charge, it must be at authorized premium rates and the buyer 
must be given evidence that a policy exists. 

Financing rates may not exceed $10 per $100 per year on the unpaid 
balance on the first $1,000 and $8 per $100 on any amount in excess 
of $1,000, except for a minimum charge of $12 if the term is more than 
eight months, $10 if the term is eight months or less; the seller must 
furnish a buyer with a legible, completely filled in copy of the contract 
and until he does the buyer is obligated to pay only the cash price; and 
in the case of full payment before the end of the contract, a refund 
of a portion of the finance charge must be made. 

Unruh said the legislation would regulate revolving charge accounts 
and require that customers be informed of the method, rate and cost of 
financing. It would set a maximum service charge of 1!/4 per cent a 
month if balances do not exceed $1,000 and 1 per cent on any excess 
over $1,000. 

The bill would limit delinquency charges to one charge per install- 
ment and to either 5 per cent of the past due installment or $5, which- 
ever is less. A minimum charge of $1 would be established. 


COLORADO: A Colorado legislative proposal by Rep. Albert Tom- 
sic, Walsenburg Democrat, would claim for the state the unclaimed 
deposits lying idle in banks and in matured insurance contracts for 
which there are no claimants. 


CONNECTICUT: A bill aimed at protecting the public from abuses 
in the sale of insurance in connection with installment sales contracts 
was filed for consideration by the Connecticut legislature. 

Under terms of the proposal, sponsored by Senator Norman 
Hewitt, Fairfield Democrat, insurance buyers would be permitted to 
select their own insurance company and fees charged would be limited 
to the scale of premiums on file in the State Insurance Department. 


DELAWARE: A need for regulating conditional sales contracts in 
Delaware was asserted by State Bank Commissioner Randolph Hughes 
to the state legislature’s joint finance committee. 

“Delaware,” he said, “is one of the few states that does not regulate 
conditional sales contracts.” In such contracts, used frequently in con- 
nection with financing of new and used car purchases, he added, “there 
is a lot of opportunity to take advantage of the public.” 
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He said finance charges and higher charges for insurance than 
applicable elsewhere are added to the amount to be paid in conditional 
sales contracts and, in some cases, the seller “adds unconscionable 
charges.” 

Noting the practice is not widespread in Delaware and there is 
“nothing wrong with conditional sales contracts” if these high charges 
are not added, Hughes cited a Pennsylvania law limiting charges on 
such contracts in automobile financing. 


INDIANA: A bill introduced in the Indiana legislature by Rep. 
Richard E. Wright, Winchester Republican, would strike out a part of 
the existing state conditional sales law which he said allows some 
unscrupulous dealers or lenders to repossess a car or furniture, resell 
it for next to nothing and then go to court to “stick” the original buyer 
for the difference. 

Wright said too many times the buyer may be laid off or lose his 
job and fail to meet his payments through no fault of his own. If he 
has $500 yet to pay on a $1,000 car, the “shady” dealer may sell it 
to a pal on the sly, then get a court order forcing the hapless buyer 
to pay the other $400, he said. 


IOWA: A bill introduced in the Iowa Senate would raise the ceiling 
on small loans from $300 to $600 and set the maximum interest rate 
on unpaid principal in excess of $300 at 1% per cent a month. The 
measure was listed as S. F. 128, by Long and others. 

Another Iowa legislative proposal, introduced by the State Senate 
banks committee, would increase the installment loan limit of banks 
from $2,500 to $5,000. 

The committee voted unanimously to recommend passage of the 
proposal, which is sponsored by both the Iowa Bankers Association and 
the State Banking Department. 

The proposed legislation also would increase the time limit for 
repayment of the loans from 37 months to five years. 


KANSAS: Governor Docking said he would not sign “in its present 
form” a bill requiring all Kansas state banks to become members of 
the Federal Deposit Insurance Corp. 

The measure was introduced by Rep. Edward Beaman, Hoyt Re- 
publican, as an aftermath of the closing of the uninsured Hoyt State 
Bank last summer. 

Docking, himself a banker, said his office had checked with the 
Kansas Bankers Association and the state bank commissioner’s office and 
‘both are displeased with the bill.” 

Contending that the matter of banks insuring funds “can be 
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handled in an orderly manner by the bank commissioner,” the governor 
said some sound banks are too small to qualify for FDIC and to force 
them into joining might “force mergers or liquidations.” 

Docking said State Bank Commissioner John O'Leary told him that 
since the Hoyt bank failure five of 39 uninsured banks in the state have 
joined FDIC, one was merged with an insured bank, 11 have applied for 
FDIC, and another will apply soon. He said O'Leary expects “six or 
seven more applications within the near future.” 


MISSOURI: Bills to regulate installment sales financing of motor 
vehicles and other consumer goods were introduced in the Missouri 
legislature by Senators William B. Waters, Liberty Democrat, and Jack 
S. Curtis, Springfield Republican. 

In line with recommendations by Governor Blair, the proposed legis- 
lation is sponsored by the Missouri Automobile Dealers Association, 
St. Louis and Kansas City department stores, large mail order houses, 
and Better Business Bureaus. 

Henry P. Andrae of Jefferson City, attorney for the automobile 
dealer group, explained the objective of the bills is to eliminate certain 
credit abuses and to give the purchaser exact, detailed information as 
to all charges made, including purchase price. 

One of the bills would place a financing charge ceiling of $7 
annually on each $100 of the unpaid balance on installment sales of 
new cars; $10 on each $100 for cars not more than two years old; $13 
on cars between two and four years old; and $16 on cars more than four 
years old. 

In retail installment sales contracts for commodities other than auto- 
mobiles, the permissible carrying charge ceilings would be $12 per $100 
on purchases financed up to $300; $10 for purchases between $300 and 
$1,000; and $8 per $100 on purchases over $1,000. 

Retail department stores would be limited to a 1! per cent service 
charge on the unpaid balances of revolving charge accounts. Most 
large stores in Missouri have been charging 1 per cent per month. 

In addition to other charges, sellers would be authorized to require 
insurance, but only in amounts sufficient to indemnify against losses on 
the property covered in a sales contract. 

The bills would prohibit a requirement for health and liability insur- 
ance as a condition of sale, and would permit the buyer to obtain 
required insurance from any recognized company of his choice. 

Sellers would be required to furnish a statement to the purchaser 
listing the cash sale price as opposed to the time price; the amount of 
charges for insurance; the amount of other fees, such as sales taxes, and 
all other charges. 


MONTANA: A bill to regulate installment sales of automobiles and 
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other merchandise was introduced in the Montana legislature by Rep. 
Curtis E. Lees, Yellowstone Democrat, and others. 

It would limit interest on new cars to $7 on each $100 of the unpaid 
balance annually. The rate limits range up on used cars to $13 on each 
$100 of balance per year. 

On other goods, the interest would range from $12 for each $100 on 
unpaid balances under $300 to $100 a year on balances more than $1,000. 

Patterned after a Kansas statute, the proposal would license sales 
finance companies and provide that interest shall always be on the 
unpaid balance. 

Also introduced in the Montana legislature were two bills to regulate 
small loan companies. The latest was a measure sponsored by Rep. A. 
W. Elting, Custer Independent, and others. It differs in several major 
respects from one offered earlier by Rep. Harold O. Gunderson, Cascade 
Democrat, and others. 

Both bills would fix maximum allowable total charges for loans of 
$1,000 or less. Elting said his bill provides for lower maximum charges, 
has an insurance provision not in the Gunderson bill and prevents the 
addition of special fees and service charges which the other bill would 
not prohibit. 

Cited as another difference was the fact that the Gunderson bill calls 
for a State Small Loan Board composed of the state superintendent of 
banks and two representatives of the small loan field. Elting’s bill would 
put the program under the state superintendent of banks and provide for 
hiring extra personnel. 

Elting gave the following comparison of the maximum charges under 
the two bills. His measure would fix the maximum allowable total 
charge at 3 per cent per month on the unpaid balance under $300 and at 
1 per cent per month on the unpaid balance over $300. 

The Gunderson bill would make the maximum charge for loans of 
$90 or less not over $1 for each $5 loaned, and would require that 15 
days must be allowed for the repayment of each $5. 

Maximum charge on loans of $90 to $300 under the Gunderson bill 
would be 1 2/8 per cent; on loans of $300 to $500, the limit would 
be 1 1/8 per cent, and above $500 it would be 1 per cent. 

Pawnbrokers would be exempted from the provisions of both 
measures. 


NEBRASKA: Bills introduced in the Nebraska legislature would 
transfer responsibility for collecting intangible property taxes from 
installment loan licensees from the state banking director to the state 
tax commissioner. 

Both favor the proposed change, according to Senator Ray Simmons 
of Fremont, chief sponsor of the bills. 
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NEW JERSEY: Governor Meyner signed into New Jersey law a bill 
aimed at protection against excessive insurance costs for installment 
purchasers and debtors. 

The governor said the measure was designed to “curb practices which 
have a high aggregate cost to consumers who buy goods on the install- 
ment plan or who borrow money and who are sold life or health insur- 
ance in connection with the debt.” 

The statute will prohibit the imposition on consumers of larger 
insurance policies than are required. 

Under the law, the state commissioner of banking and insurance is 
required to supervise its provisions. The commissioner can impose 
penalties of suspension or revocation of licenses and fines of up to 
$1,000 on violators. 


NEW YORK: A bill introduced in the New York legislature would 
provide that, if a buyer under a conditional sales contract has paid at 
least 50 per cent of the purchase price at the time of default and the 
seller retakes possession, the balance of debt shall be deemed ex- 
tinguished and the buyer relieved of further obligation under the 
contract. The measure was listed as Assembly Bill No. 167, by Warner. 

Among other legislative developments, bills to allow commercial 
banks to expand their branch operations were introduced by Assembly- 
man Lawrence P. Murphy and Senator William Rosenblatt, both 
Brooklyn Democrats. 

The bills would reduce the number of banking districts from nine to 
two. One district would be composed of Westchester County, all of 
New York City and Nassau County. The other would comprise the rest 
of the state. 

Under the measures, banks in each of the new districts would be 
permitted to establish branches anywhere within their districts, subject to 
approval of the State Banking Board and the state superintendent of 
banks. Banks now operating in more than one district would be allowed 
to continue to do so, with some restrictions on further expansion. 


NORTH DAKOTA: A bill to revise the state installment sales law 
was introduced in the North Dakota legislature to carry out recommenda- 
tions by the State Legislative Research Committee, which asserted that 
the present law was “hurriedly passed” at the 1957 session. 

The new measure, listed as House Bill No. 538, would extend pro- 
tection of the act to purchasers of farm equipment and separate goods 
purchased on installment plans into Class A and B groups. 

The Class A group would include all motor vehicles and farm 
machinery, with the same rates as in the present act. Class B goods 
would be held to a maximum charge of $9 per $100 for the first $500 
of any contract and $6 per $100 for the balance. 
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Another bill recommended by the research committee, listed as House 
Bill No. 539, would authorize and regulate the use of revolving charge 
accounts in retail sales. It would limit the service charge for such 
accounts to 1 per cent a month. 

Still another proposal by the committee, listed as House Bill No. 537, 
would license and regulate small loan companies. 


TENNESSEE: Bills proposing a new law regulating installment sell- 
ing and to make the contracting for usury illegal were introduced in 
the Tennessee legislature by Rep. Millard Oakley of Livingston. 

Patterned after a Kansas statute, the installment sales regulatory pro- 
posal would set up separate maximum charges on sales of motor vehicles 
and other commodities. For commodities other than motor vehicles, 
the maximum charge would be set at 10 per cent on sales of $300 or 
less; 8 per cent on purchases between $300 and $1,000, and 6 per cent in 
sales over $1,000. 

An interest charge of 6 per cent would be permitted in installment 
sales of new cars; 8 per cent on cars up to two years old, and 10 
per cent on cars more than two years old. 

The measure would place enforcement in the hands of the state 
banking and insurance commissioner and provide a $500 fine and six 
months in jail for violators. Banks and trust companies would be 
exempt from licensing, but would have to comply with other provisions. 
The bill would require a $50 investigating fee and a $125 licensing fee, 
with the funds to be used for enforcement. 

Oakley’s anti-usury bill would make it a law violation to contract for 
usury. Existing Tennessee law provides only that persons collecting on 
usurious contracts may be charged. The new proposal would provide 
that such contracting would be a misdemeanor, punishable by a fine 
of $50 to $500 or a six-month jail sentence, or both. 

Other bills introduced by Oakley would require the refund of un- 
earned interest on an installment loan when the balance is paid ahead 
of time, and would require a statement on each loan setting out the 
principal with an itemized list of all charges, the amount to be repaid 
and a schedule of payments due. 

Oakley also proposed the deficiency judgments be eliminated. At 
present, when a finance company repossesses an automobile, it may 
obtain a judgment against the buyer for the difference between what he 
owes and the amount the car brings at re-sale. 


TEXAS: Two small loan regulatory proposals were introduced in 
the Texas legisature by Rep. Cris Cole of Houston and others, to carry 
out recommendations of the State Legislative Council. 

One of the measures is a proposed state constitutional amendment to 
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permit the legislature to set maximum interest rates on small loans. The 
Texas constitution now limits interest rates to 10 per cent. 

The other measure would put the regulation of the small loan industry 
under the state banking commissioner. 

In a declaration of legislative intent, this measure says that “due to 
the lack of adequate regulation, many unethical and unscrupulous 
lenders are engaged in making loans of this type and are subjecting 
borrowers to abuses such as usurious over-charges, entrapment in per- 
petual debt and vicious harassment.” 

It provides that the act shall be known as the “Texas Consumer Loan 
Act” and points out that the two classes of loans most in need of regula- 
tion are those less than $100 and those from $100 to $3,000 inclusive. 

Lenders would be required to obtain a license from the banking 
commissioner, and different licenses would be required for the two 
categories of lenders. 

Applications for licenses must contain prescribed information and the 
commissioner shall conduct an investigation of the applicant. Licenses 
may be revoked or suspended after a hearing. 

The license fee would be $200 a year, and each applicant must pay 
the commissioner an additional $200 for investigating and processing 
the application. 

At least once a year the commissioner or his duly authorized repre- 
sentative shall make an examination of each licensed company, and all 
books and records must be made available to him. 

Violation of the act shall be a misdemeanor, punishable by a fine of 
$500 to $1,000 or by confinement in jail for not more than six months, 
or both fine and jail sentence. Each day’s violation shall constitute a 
separate offense. 


UTAH: Bills introduced early in the Utah legislative session included 
a proposal which would reduce the maximum interest rate on consumer 
sales contracts from 1 per cent to two-thirds of 1 per cent a month. 


WEST VIRGINIA: A bill introduced in the West Virginia legislature 
by Senator Nuckols, Raleigh Democrat, would extend the state gross 
sales tax to loan companies dealing in automobile and appliance loans. 
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TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Insurance Trusts Were Reciprocal—Husband’s Trust Includible 
in Wife’s Estate 


Estate of Moreno, United States Court of Appeals, Eighth Circuit, October 24, 1958 


Decedent and her husband executed identical trusts on the same 
day, and each transferred to the trust $125,000 paid up insurance. The 
trusts each provided the other spouse with a life income after the 
grantor’s death and contained identical provisions for remainders and 
payments from corpus under certain circumstances. The two trust 
instruments were drawn by the same attorney and with the assistance 
of the same trust officer and life insurance agent. Gift tax returns were 
filed and the gift tax paid. Held: The two trusts were reciprocal in 
nature, were each executed in consideration of the other, and the 
corpus of the husband’s trust was properly includible in the gross estate 
of the decedent’s wife. 


Credit for Prior Taxes Allowed Even Though no Tax in Second Estate 
Revenue Ruling 59-9, 1.R.B. 1959-2, p. 13 


Decedent and her sister were the life beneficiaries of a residuary 
trust under their father’s will. The survivor between them was to re- 
ceive all trust income until her death. Decedent died within 10 years 
of her father. The value of the principal of the residuary trust had been 
included in the father’s gross estate and the federal estate tax paid 
thereon. Being a life beneficiary only, the value of decedent's life estate 
was not included in her gross estate for federal estate tax purposes. 
Question arose whether decedent's life estate in the trust qualifies for 
the credit for tax on prior transfers even though it is not included in 
her taxable estate. The above Ruling states: “... it is not necessary 
that the property transferred be identified in or traced through the 
transferee’s [decedent’s] estate. If the property was included in the 
gross estate of the transferor [the father] and a federal estate tax paid 
thereon, the credit for tax on prior transfers may be applied to the 
interest received by the transferee, notwithstanding the fact that such 
interest is not included in the transferee decedent’s estate for Federal 
estate tax purposes. Furthermore, the right of survivorship which the 
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decedent possessed in the life tenancy also constitutes an interest in 
property which passed to her from her father and, as such, qualifies for 
the credit authorized by section 2013 of the Code.” 


Trustee’s Power to Invade For Benefit of Beneficiary’s Immediate 
Family Precludes Gift Tax Exclusion 


Funkhouser v. Commissioner of Internal Revenue, Tax Court of the United States, 
December 31, 1958 

Settlor made gifts of stock in trust. The trustee was required to 
distribute trust income annually to the beneficiaries and had full dis- 
cretion to distribute trust principal to provide for the support, mainten- 
ance, care, education, illnesses and emergency needs of the beneficiaries 
or any member of their immediate family. In a gift tax proceeding, 
Held: The gifts in trust were gifts of a present right to trust income, 
rather than gifts of future interests, as contended by the Commissioner. 
However, the gifts cannot be valued for gift tax purposes because the 
trustee, in his sole and uncontrolled discretion, could, if the enumerated 
needs arose, diminish or wipe out the interests of the beneficiaries in 
trust income by distributing trust principal to members of the immediate 
family. Since the value of the gifts of present interests is not ascertain- 
able, the settlor is not entitled to the annual gift tax exclusion. 


Power to Invade Only in Case of Need Makes Gift One of 
Future Interests 


Thorrez v. Commissioner of Internal Revenue, Tax Court of the United States, 
December 31, 1958 

A grandfather created identical trusts for his grandchildren, naming 
the grandchild’s parent as trustee in each case. The trustee was to 
distribute a specified portion of trust principal to each beneficiary when 
he became 21 and was to accumulate and invest trust income as part 
of principal. During the beneficiary's minority, the trustee could pay 
the beneficiary or his guardian so much from the trust estate as the 
trustee deemed advisable if the beneficiary “should need money for 
support or education and is unable to provide such money.” The grand- 
father sought to take a total of $30,000 in annual gift tax exclusions 
for his gifts in trust for his 10 grandchildren. Held: The gifts were 
gifts of future interests and do not qualify for the annual exclusions. 
There was no gift of a present interest because the beneficiaries were 
not given the right to demand distribution from the trust at any time 
but only in instances of need. That the trustees are the beneficiaries’ 
parents is immaterial, because their duties as fiduciaries are separate 
from their individual, legal duties as parents. 
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Legacies in Codicils Protected From Tax Apportionment by 
Language of Will 


Estate of Jacobs, Pennsylvania Orphans’ Court, Montgomery County, October 30, 1958 


By will decedent provided that “the foregoing [18] legacies” should 
pass free of any estate, inheritance or succession taxes and that all such 
taxes should be paid from her residuary estate. Thereafter she executed 
four codicils to the will, adding new legatees and increasing the size of 
some of the gifts. Each of the last two codicils stated that it ratified and 
confirmed the will and previous codicils. Decedent’s executors sought 
contribution for federal estate taxes from a bequest contained in the 
second codicil, contending that the bequest in the codicil was not one of 
the exonerated “foregoing legacies” under the will. Held: “After a 
reading of the entire will, together with all of the codicils, the testatrix 
has demonstrated a clear intention to relieve all her legacies, including 
that appearing in the second codicil, from the burden of inheritance or 
federal estate taxes. This conclusion is fortified by the provisions of 
the third and fourth codicils which specifically ratify and confirm the 
will and previous codicils thereto.” 


Right to Defeat a Bequest Held Not Taxable 
Bank of America National Trust and Savings Association v. Kirkwood, 
California District Court of Appeals, Second District, October 30, 1958 

Decedent, by will executed less than two weeks before death, 
bequeathed his residuary estate in trust to pay the income for her life 
to his sister, thereafter to the daughter of his sister, and upon the death 
of the survivor equally to four named charities. Section 41 of the 
California Probate Code provides that “No estate . . . may be bequeathed” 
to a charity by a will executed less than 30 days before death by a 
decedent leaving a sister who would have otherwise taken the property 
so bequeathed. The Probate Court entered an order for distribution 
of the residuary estate in the manner provided in the will, and the sister 
made no objection to the order. The California inheritance tax appraiser 
taxed the remainder to the charities to the sister on the ground that there 
had been bequeathed to the charities only the right to take in the event 
the sister did not wish to take, and that the sister received the right to 
take the property, a right with a market value equal to the present 
value of the remainder. Held: The bequests vested in the charities at 
death, subject to being defeated at the instance of the sister, whose 
right so to do is not subject to the inheritance tax. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 





Widow’s Request and Trustees’ Invasion Must Both be Reasonable 


Keith v. Worcester County Trust Company, Massachusetts Supreme Judicial Court, 
November 4, 1958 

A widow was beneficiary of a testamentary trust. The trustees were 
to pay trust income for the widow’s use, benefit, comfort, support and 
enjoyment, and they were authorized “to make utilization of the prin- 
cipal for the foregoing purposes at such times and to such extent as 
my said wife . . . desires.” In a construction proceeding, Held: “[The 
widow] has the right to request of the trustees reasonable payments 
from principal for her use, benefit, comfort, support and enjoyment and 
the trustees when they find such requests to be reasonable and made 
in good faith, are authorized and empowered to make such reasonable 
payments from principal to the widow on her request ... The wife's 
desire, expressed, calls for the exercise of the trustees’ judgment.” 


Disposition of Stock Resulting From Stock Splits After Will Executed 
Allen v. National Bank of Austin, Illinois Appellate Court, First District, October 23, 1958 


Testatrix bequeathed her household and personal effects to a cousin 
and bequeathed specified amounts of all her stock in two corporations 
to three other persons. The residue of her estate was given to charity. 
After testatrix had executed her will but before she died, both of the 
corporations declared a stock split. Question arose to to who received 
the shares of stock in testatrix’s estate which resulted from the splits. 
Held: The three named legatees take the additional shares in propor- 
tion to their interests under the will. The residuary clause of the will 
was added by testatrix only after she had made a substantially complete 
disposition of her estate among her friends and relatives. Since when 
she died testatrix owned the identical shares she had when she executed 
the will and since her will had left no shares of stock to pass under the 
residuary clause, testatrix clearly intended to dispose of all her corporate 
interests to the three named legatees. The stock split changed only the 
evidence of the proportionate interest of shareholders and added nothing 


of substance to the shares. 
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TRUST DECISIONS 


Inter Vivos Limitation of Power of Appointment by Will 
Estate of Kilboun, New York County Surrogate’s Court, 140 New York Law Journal 13, 
November 13, 1958 

Decedent's will created a trust for the benefit of his wife and author- 
ized the wife to dispose of the trust by her will “to such persons, and 
in such manner as she may desire.” After decedent’s death the wife 
by written instrument voluntarily limited her power of appointment 
of the trust by providing that she could appoint only to her own 
descendants or the spouses of her descendants. In her will the wife 
then exercised the power by appointing the entire corpus of the trust 
to her son’s wife. Held: The wife “has in her last will and testament 
properly and validly exercised the power of appointment over the trust 
created for her benefit,” and trust principal should be distributed in 
accordance with the terms of her will. 


Establishing Title to Property Not Included in Estate Inventory 
Prusa v. Beasley, Oklahoma Supreme Court, October 21, 1958 


Certain real property was not listed on the inventory and appraisal 
of decedent’s estate, but the trial court, finding that one Lavina was 
decedent’s sole and only legatee, stated: “It is . . . decreed that by the 
will of decedent all the property belonging to decedent was devised and 
bequeathed to Lavina and that any property hereinafter dis- 
covered, if any, after payment of debts and obligations of said estate, 
be set over to said Lavina.” Question subsequently arose as to how 
Lavina could establish her title to and ownership of the real property 
excluded from the inventory and appraisal. Held: The decree of the 
trial court is sufficient to establish title to the property in Lavina even 
though the property was not described in the inventory and appraisal. 


In Absence of Treaty New York Executor Needn’t Pay 
Cuban Death Taxes 


Estate of Lamar, New York County Surrogate’s Court, 140 New York Law Journal 12, 
December 8, 1958 
The temporary administrator and executor of decedent’s American 
estate petitioned the court to instruct him whether he was obligated 
to pay Cuban death taxes that might be due and unpaid by reason of 
decedent’s residence in Havana at the time of his death. Decedent was 
an American citizen. Held: “It is a uniformly recognized principle 
that the revenue laws of one country have no force or effect in another 


It has also been held that the distribution of estate funds located 
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here will not be conditioned or withheld for compliance with foreign 
tax regulations ... At present there is no existing treaty between the 
United States and the Republic of Cuba relating to taxes. The court, 
therefore, rules that the petitioning temporary administrator and execu- 
tor herein has no obligation with respect to death taxes that may be 
due and unpaid to the taxing authorities of the Republic of Cuba and 
directs that he pay over the balance of the estate remaining in his 
hands to the persons entitled thereto under the decedent’s will.” 





Title to Trust Property After Termination But Before Distribution 


Swoboda v. United States of America, United States Court of Appeals, 
Third Circuit, September 12, 1958 

Testator left his residuary estate in trust for his children. “At the 
expiration of ten years from the date of my death, I direct my trustees 
to pay over [to each child] one third of the principal or corpus of my 
estate absolutely and in fee simple.” The principal asset of the trust 
was a bakery supply business. The business was sold several weeks 
after the tenth anniverary of testator’s death and the proceeds formally 
distributed to the children. Question arose as to who held title to the 
business for the interval between termination of the trust (ten years 
from the date of testator’s death) and the actual sale and distribution 
of proceeds. Held: The trustees had legal title to the business until 
it was sold. Where trust corpus consists of other than real property, 
the mere termination of the trust does not vest corpus in the remainder- 
men. Testator’s imposition on the trustees of the duty to convey trust 
corpus to the remaindermen removes any doubt that testator gave legal 
title to the business to his trustees until such time as they sold it and 
paid the proceeds over. 


Spendthrift Trust Precludes Payments of Principal as Well as 
Income to Creditors 


De Korwin v. First National Bank of Chicago, United States District Court, 
Northern District of Illinois, November 12, 1958 
A trust provided that “The annuities given and the payments directed 
to be made. . . shall be paid over into the hands of said beneficiaries 
respectively, in person, and not upon any written or verbal order nor 
upon any assignment or transfer thereof by said beneficiaries or by 
operation of law.” Prior to the death of the last life beneficiary of 
the trust, a remainderman beneficiary executed assignments to creditors, 
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intended and characterized as “an outright sale and transfer absolutely 
and in fee simple of [the remainderman’s] interest in and to the principal 
of the trust estate.” After the last life beneficiary died, the remainder- 
man’s assignees asserted their claim for his entire share of the trust. 
Held: The assignments can be treated as loans or advances to be 
repaid when the remainderman’s share is distributed to him. The trust 
settlor intended the spendthrift language of the trust instrument to pre- 
clude principal payments to creditors as well as income payments, and 
the trustee cannot make any payments to the remainderman beneficiary's 
assignees or transferees. 


Treatment of “Stock Dividend” Resulting From Recapitalization 
In re City Bank Farmers Trust Co., New York Court of Appeals, May 2, 1958 


Two trust instruments provided that the trustee should transfer to 
the settlor “any and all stock dividends which it may from time to time 
receive on any stocks held by it hereunder.” After settlor’s death a 
corporation, in which the trustee held no par common stock, increased 
its capital by a transfer from earned surplus, pursuant to a resolution 
that “each such previously authorized share of Common Stock without 
par value, whether issued or unissued, shall be changed and converted 
into three shares of Common Stock having a par value of $5 each.” All 
of the old stock was cancelled, and a part of the new shares represented 
new capital transferred from earned surplus. Question arose whether 
the new shares constituted a “stock dividend” within the meaning of 
the trust instruments. Held: That part of the new shares issued to 
the trustee which was attributable to the transfer from reinvested earn- 
ings to the capital account constitutes a “stock dividend” contemplated 
by the trust instruments. For purposes of the trusts, the meaning of 
“stock dividend” is that meaning which existed at the time the settlor 
used the term, and, at that time, it was understood that a “stock dividend” 
consisted of a distribution of stock by a corporation to its shareholders 
evidencing and accompanied by the transfer of accumulated surplus to 
the corporation’s capital account. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Savings Deposits and 
Interest Rates 


CCORDING to Louis Lund- 

borg, vice president of the 
Bank of America N.T. & S.A. of San 
Francisco, the early 1800’s marked 
the first acceptance of savings by 
a few commercial banks. By the 
turn of the century, the practice 
had begun to grow; at the time of 
the creation of the Federal Reserve 
System in 19138, 45 per cent of the 
banks in the nation had savings 
departments. 

Today, he points out, the number 
of banks without savings has been 
reduced to 1,400, or about 10 per 
cent. However, there are another 
1,000 banks who, for all practical 
purposes, are not in the savings 
business. This is because these 
institutions do not pay interest. 

Failure to go after savings busi- 
ness, Mr. Lundborg believes, is a 
mistake. Attracting customers 
through savings accounts can be 
profitable for a bank; benefits can 
be derived from the net profit from 
savings and from the sale of other 
banking services to these same 
customers. “A commercial bank,” 
he declares, “cannot expect to gain 
the full patronage of individuals 
unless it provides complete and 
adequate services.” 

Another slant on the business of 
attracting savings deposits comes 
from Harold E. Randall, vice 
president of the First National 
Bank of Boston. Although com- 
mercial banks must compete with 
other institutions for savings de- 
posits, he feels that they should 
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not attempt to do so solely by 
boosting interest rates to a money- 
losing level. Commercial bankers, 
Mr. Randall asserts, should answer 
the following list of questions 
before making a change in savings- 
interest rates: 


“1. What is my net rate of re- 
turn from loaning and investing 
savings funds? Is there anything 
I can do to increase that rate and 
yet operate a sound institution? 

“2. What is the cost of operat- 
ing my savings department? Can 
that cost be reduced by operating 
more efficiently? 

“3. What is my net return on 
savings deposits, after paying in- 
terest at the present rate and after 
all operating costs, taking into 
consideration any known improve- 
ments in operating methods? 

“4. Is the net return on savings 
department operations adequate to 
support the present rate or to per- 
mit an increase, after allowing for 
a fair profit for the stockholders? 

“5. What is my bank’s position 
in respect to rates being paid by 
competitive savings institutions? 
What is the expected effect on my 
ability to compete, of any differen- 
tial in the rate I now pay or expect 
to pay and that of the competitive 
savings institutions? 

“6. Is there anything I cen do 
that I am not doing, to obtain or 
retain savings deposits, aside from 
a change in the interest-paid rate?” 

The answers to these questions, 
Mr. Randall remarks, will indicate 
the course of action that is in the 
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best interests of the depositors, the 
bank, and its shareholders. 

These observations were made at 
the recent Regional Savings and 
Mortgage Conference of the 
American Bankers Association. 


Bank Earnings 

As is the case with other enter- 
prises, bank earnings are affected 
by the “product mix.” In other 
words, some types of business 
handled are more profitable than 
others, and the proportions of 
each directly affect the profit ratio. 
This is one of the many factors 
discussed in The Adequacy of 
Bank Earnings, a research study by 
the Graduate School of Business 
Administration of New York 
University, directed by Professor 
Jules I. Bogen. 

Generally speaking, loans con- 
stitute the most profitable part of 
a bank’s business; Government 
securities, on the other hand, are 
ordinarily the least profitable. As 
the study points out, loan income 
received by insured commercial 
banks in 1956 averaged 5.11 per 
cent; on U.S. obligations, it was 
2.81 per cent. During that same 
year, service charges on deposit 
accounts aggregated only 0.28 per 
cent of demand deposits. The de- 
pendence on interest received, 
rather than service charges, to de- 
fray the cost of rendering services 
to depositors is evident. 

Of course, the “product mix” of 
commercial banking reflects both 
economic conditions and manage- 
ment policies. When industrial 
activity rises, there is an active 
demand for funds from business; 
loans expand, but this requires 
liquidation of investments. Con- 
versely, when the business picture 
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softens, loans are repaid; to keep 
their funds employed, banks in- 
crease their investments, even 
though they offer a relatively low 
rate of return. 

In the management sector, 
efforts to expand services that 
give the bank a higher than aver- 
age rate of return can materially 
improve the “product mix.” In 
this area fall the expansion of con- 
sumer credit departments, mort- 
gage origination and lending, in- 
stallment financing for business 
equipment purchases, and field 
warehouse loans and sales receiv- 
ables financing. Improved earn- 
ings can also be assisted by asset 
allocation techniques which ex- 
pand holdings of higher yielding, 
less liquid assets against savings 
and other less volatile deposits. 

One special factor must not be 
overlooked. The “product mix” of 
a bank, and hence its earning 
power, is affected by the degree of 
liquidity that is considered neces- 
sary by management. 


A Marketable Mortgage? 


G. Russell Clark, executive man- 
ager of the American Bankers 
Association, urges the develop- 
ment of a type of conventional 
mortgage which would have the 
marketability of a bond in the 
nation’s financial marketplace. 

To those banks whose assets are 
mainly offset by withdrawable 
liabilities, the shiftability of an in- 
vestment is of considerable import- 
ance. With the exception of 
Government guaranteed liens, 
mortgages do not have national 
marketability. It is Mr. Clark’s 
belief that financial institutions 
can develop devices which will en- 
dow a conventional mortgage with 
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the uniformity and the national 
marketability of the Government 
guaranteed mortgage. 

One suggested approach in- 
volves the formation of corpora- 
tions which would issue securities 
against the mortgages that they 
acquire, in the nature of a col- 
lateral trust. Another involves the 
establishment of an organization, 
with regional subdivisions. This 
agency would rate mortgages and 
reallocate eligible ones from areas 
with a lack of mortgage funds to 
regions with surplus funds. 

A uniform, marketable mortgage 
would, of course, be a superior 
asset. But just as important, it 
would result in a better distribu- 
tion of available mortgage funds. 


Deposit Turnover 


The average life of each dollar of 
savings deposits in the United 
States is about four years. This is 
just another way of saying that the 
ratio of annual withdrawals to 
average deposit balances is 25 per 
cent. 

However, savings deposits turn 
over much faster in commercial 
banks than they do in mutual sav- 
ings banks. At commercial banks, 
the 1957 turnover ratio was 48 
per cent, thus indicating a two- 
year life to each savings dollar. 

Demand deposit turnover at 
commercial banks in 1957 was 
2300 per cent, indicating an aver- 
age deposit life of only two weeks 
for each demand dollar. The turn- 
over of demand deposits rises and 
falls during business cycles, a per- 
formance in contrast to the stabil- 
ity of savings deposits. Over the 
past ten years, fluctuations in the 
turnover rate of savings deposits at 
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mutual savings banks has kep 
within a 25 to 28 per cent range. 

The marked differences in rate 
of turnover are explained in th 
1958 Savings Banks Fact Book 
issued by the Savings Banks Trus 
Company of New York. Deman 
deposits turn over rapidly becaus: 
they are used as a medium of ex 
change, being easily transferred by 
check from person to person anc 
bank to bank. Primary function o} 
demand deposits is a means o} 
settlement between buyers and 
sellers, and borrowers and lenders. 
They also serve as a liquid reserve. 

In contrast, the purpose of say: 
ings deposits differs. It is te 
accumulate funds for such objec- 
tives as home purchases, rainy day 
reserves, and lump sum _ invest- 
ments. Savings accounts are 
rarely used as a means of payment 
between buyers and sellers. 

Greater volatility of demand de- 
posits also springs from the fact 
that such deposits are created by 
commercial banks through the 
granting of loans. When the 
commercial banking system ac- 
quires new legal reserves, a mul- 
tiple expansion of demand deposits 
can occur; this takes place through 
lending and investing, since the 
proceeds of each loan or invest- 
ment will be redeposited in com- 
mercial banks and thus provide 
funds for new loans and invest- 
ments. 

Savings banks cannot create de- 
posits by lending or investing, since 
their borrowers do not redeposit 
the loan proceeds with savings 
banks. Proceeds of savings banks 
loans and investments are usually 
promptly deposited in commercial 
banks that can loan or invest such 
funds. 
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Fourth Edition of the 
complete guide to eee 


Bank Credits _ 
and 


Acceptances 


WILBERT WARD and 
HENRY HARFIELD—bot 
Members, New York Bar* 
NEW! Thoroughly revised and up-to- 
date, this widely used book gives a 
clear explanation of modern financing 
methods and tools as they relate to 


overseas and domestic trade transactions. 


Written by recognized authorities in 
the fields of international credit bank- 
ing and law, book reflects the major 
changes involving commercial credit 
regulations, acceptance financing, and 
the court decisions having significant 
effects on sight and acceptance credits. 
Sets forth in full the international 
commercial credit rules and reproduces 
actual forms for substantially all 
phases of commercial credit trans- 
actions. 20 ills., tables; 277 pp. $7 


+ 

Export-Import Banking 

WILLIAM S. SHATERIAN 

The American Institute for 

Foreign Trade 

This standard work in the field offers 
up-to-date coverage of foreign trade 
transactions, the instruments used by 
both merchants and banks, and the 
operations of the three main sections 
of a bank’s foreign department. Book 
includes discussions of the practices of 
exporters, importers, and banks in 
export-import operations. | Numerous 
current documents are illustrated and 
discussed in detail. 2nd Ed. 41 forms; 
508 pp. $7 


USE THIS COUPON TO ORDER 
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The Federal Debt 


Noting public concern about the 
magnitude of the Federal debt, the 
Federal Reserve Bank of St. Louis’ 
Monthly Review finds it appropri- 
ate to make a few comparisons. 
Purpose of these comparisons is to 
place the debt in better perspec- 
tive. 

In mid-1946, the Federal debt 
in the hands of the public equalled 
114 per cent of the national pro- 
duction for the year. By June 30, 
1958, this debt was only half as 
large as the estimated gross 
national product for 1958. 

The national debt has also de- 
clined in relation to cash receipts 
of the Federal Government. In 
1946, the debt (exclusive of that 
held in Government investment 
accounts) was 5!/, times as large 
as Government cash receipts for 
the year; in 1958, it was only 2 2/3 
times as large. 

There has been an increase in 
the cost of borrowing money since 
the end of World War II. Never- 
theless, interest payments on debt 
held outside the Government de- 
clined to 1.7 per cent of the na- 
tional income in 1958; in 1946, it 
was 2.7 per cent. Servicing of the 
debt absorbed 11.0 per cent of 
Government cash receipts in 1946, 
but only 7.1 per cent in 1958. 

Federal debt in the hands of the 
public has contracted about 9 per 
cent in the past twelve years. On 
the other hand, during this same 
period, the real wealth, production 
and income of the country have 
increased greatly. In real terms, 
personal income has risen by about 
a third; dollar income has virtually 
doubled. 

Over the 1946-58 period, the 
gross national product of the 
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country—adjusted for price changes 
—rose 44 per cent. In other words, 
the real product of the country was 
rising at an average rate of 3 per 
cent per annum at a time when the 
Federal debt (outside Government 
investment accounts) was declin- 
ing at an average rate of 2/3 of 1 
per cent a year. 

After the Napoleonic Wars, the 
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British Government debt was of 
staggering proportions and had an 
oppressive effect on the economy, 
The salvation of Great Britain lay 
not so much in the gentle and very 
gradual reduction witnessed over 
the next century but in the fact that 
the country grew up to the debt in 
terms of population, productive 
capacity and national income. 








) HANDBOOK OF 
FEDERAL BANKING LA 


(1956 Edition and 1958 Supplement ) 
Compiled by Thor W. Kolle, Jr., of the New York Bar 


Federal Reserve Act—National Bank Act—Othel 
Federal Banking Laws—Completely Indexed 7 


The 1956 edition of FEDERAL 
BANKING LAWS and the 1958 
Supplement are now ready for 
delivery. Since our last edition 
Congress has enacted many im- 
portant statutes. 

FEDERAL BANKING LAWS 
contains in one compact volume 
all of the Federal laws affecting 
member banks, State and Na- 
tional, of the Federal Reserve 
System and non-member banks, 
insured under the Federal De- 
posit Insurance Law. 


FEDERAL BANKING LAWS 
contains the provisions of all of 
these statutes, that is to say, the 
Federal Reserve Act, the Na- 


tional Bank Act, subsequ 
banking acts and other laws; 
the United States regulat 
banking, as amended to 4 

The Bank Holding ompa 
Act and all legislation thre 

the 1958 Session of Congn 
are included. 


The provisions of these varia 
laws are co-ordinated and oa 
fied under one system followi 
the plan used in the Code! 
Laws of the United States. 


There is one complete im 
so that no matter what statut 
reference you may be look 
for, you will be able to locats 
without delay. 


(Price $10.00 delivered including 1958 Supplement) 
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